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40 CFR Parls 280, 2681, 262, 283, 284,
265, 286, and 270

{EPA 530-£-85-013; FRL-5686-4]
RN 20504090

Mititary Munitions Rule: Hazardous
Waste Identification and Management;
Explosives Emergencies; Manifest
Exemption for Transport of Hazardous
Waste on Right-of-Ways on
Contiguous Properties

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMBARY: In response to section 107 of
the Federal Facility Compliance Act
{FFCA} of 1892, EPA is today finalizing
a rule that identifies when conventional
aned chemical military munitions
become a bazardous waste under the
Resource Conservation and Recovery
Act (RCRA), and that provides for the
safe storage anud transport of such waste.
Today's final rule also amends existing
regulations regarding emergency
responses invoelving both military and
non-military murnitions aiud explosives.
This rule also exempis all generators
and transporters of hazardous waste, not
fust the milisary, fron: the RCRA
manifest for the (ransportation of
hazardous waste on public or private
vight-of-ways on or along the border of
contigunus properties, under the control
of the same person. regardiess of
whaether the contiguous properties are
divided by right-of-ways. This revision
is expected to reduce the paperwork
burden, for hazardous waste generators
whaose property is divided by right-of-
ways without loss in protection of
public health.

EFFECTIVE DATE! This rule is effective on
August 12, 1997,

ADDRESSES: The public docket for this
rulemaking is available for public
inspection at EPA's RCRA Docket,
located at Crystal Gateway, First Floor,
1234 Jefferson Davis Highway,
Arlington, Virginia. The regulatory
docket for this final rule contains a
mumber of backgroursd materials, To
ohtain a list of these items, contact the
RURA Docket st T03-803~9230 arsd
request the list of referenices in EPA
Bocket #7-87-MMF-FFFFF.

FOR FURTHER INFORMATION CONTACT: The
RORA Hotline between 9:00a. m ~6:00
pom EST, toll-free, at 800-424-83486;

703-412-9810 from Government phones

or if in the Washington, D.C. local
calling area; or 800-855-7672 for the

hearing impaired, For more detailed
information on specific aspects of the
rdemaking, contact Ken Shuster by
calling 7033088738 or by writing, to
(LS. Environmental Frotection Agency,
Office of Sojid Waste, Permits and Siate
Proprams Division, 401 M 5, SW.
Mailcode 5303W), Washington, D.C,
20460,

SUPPLEMENTARY INFORMATION: This rule
is available on the Internet. Please
follow these instructions to access the
rule electranically:

From the World Wide Web {(WWW],
type hitp//www.eps. gov/epaonswer,
then select option for Rules and
Regulations.

‘This report can also be accessed from
the main EPA Gopher mienu in the
directory: EPA Offices and Begions/
Office of Solid Waste and Emergency
Response [OSWER}/OHTice of Solid
Waste (RCRAV Hazardous Waste
Gapher; gopher.epa.gov
Dial-up: 9195580335
FTP: ftp.epa.gov
Login: name
Password: Your Internet address
Files are iocated in /pub/gopher/

OSWRCRA/hazwaste

The official record for this action is
kept in & paper formar. Accordingly,
EPA has transferred all comments
received into paper form and placed
therm into the official record, with all
the comuments received in writing. The
official record is maintairmed at the
address in the "ADDRESSES” section at
the beginning of this document.

EPA's responses 10 comments have
been incorporated ina "Response to
Camments” document, which has been
placed into the official record for this
ritlemaking. The major comments and
responses are discussed in the Response
o Cornment sections of this preamble,

Preamble Outline

1. Legal Autherity
13, Background
1H. Susmmary of Significant Changes From
Proposed Ruls
1V, Description of the Final Rule and
Responses o Comments
A, Deseription of Major Affected Partdes
B, Seope. Applicability, and Befinivdon of
Military Munitions
L. Separate CFR Part for Military
Munitisns
D Uniform National Standards
£. When Military Munitions Become a
Solid Waste
£, When Upused Military Musnitions
Become g Solisl Waste
1. Sectinn 2662020 {1} -Munitions That
Have Been or are Abandoned by Being
Disposed of, Burned, or Dtherwise
Treated Prior to Disposal
2. Section 266,202 (bH21-Munitions
Removed From Storage for the Purposes
of Tregtment or Disposal

3. Bection 266.2020)(3)—Leaking or
Deteriorated Manitions
4, Section 2662021 —Munitiors
Determined by an Authorized Military
Official to be a Solid Waste
G. When Military Munitions Are Not a
Salid Waste
ntended Use
. Secrion 266.202{01 D) -—-bilitary
fraining exercises.

[

b Section 266,202 @H 1N~ Weapons
testing.
¢ Section 266.20265{11417)~Range

clegrance operations,
2. Section 286.202{3}{2)— Disassembly
gpeTations.
H. Military Munitions Op Closed and
Tramsferred Rangex
{. When Used or Fired Military Munitions
Beconw Solid Waste, including Military
Munitions That Land Off-Range
1. Waste Muteriads Derived from Munitions
Manufacture
K. Chemical Munitions
L. Gemerator and Transporter Starvlards
M. Storage Standards
1. Conditional Exemption for Waste
Military Masitions in Storage
a. Condirional Exemption for Waste Non-
chemical Munitions
{1} Legal Basis for Conditbonal Exerption
Approach
{2} Implementation and Enforcement fssues
{3} Aanendments to DDESE Standards
b, Waste Chemical Munitions
{1} Applicability of RCRA Requirenents to
Waste Chemica! Munitions
{2) Inapplicability of Conditional
Exemption
£3) Inapplicability of RCRA Storags
Prohibition
2, Subpart EE
M. Permit Modifivations to Receive Off-Sive
Waste Munitions
3. Bowironmerntal Justice
P. Emergency Responses
3, Manifest Exsmyption For Transport of
Hazardous Waste In Lieu of "On-Site”
Redefindtion
V. State Authority
Wi Administrative Reguiremsents!
Compliance with Executive Order
A, Regulatory Bopact Apalysis Under
Executive Order 12866
L. Cost Analysis
2. Berwefits Analysis
B. Begulatory Flexibility Act
C. Paperwork Reduction Act
B. Unfunded Mandates
VIL Submisston to Congress and the General
Arvounting (Hfice
1. Legal Authority
These regulations are being finalized
urider the authority of sections 2002,
3001-3007 {including 3004{y}}, 3010,
TO03, arwd 7004 of the Soltd Waste
Disposal Act of 1965, as amended,
inchuding amendments by RCRA and
the FFCA (42 U.5.C. 6812, 69217,
8930, and B973-4}.

1L Backgroumd

Section 107 of the Federal Facility
Complianoe Act (FFCA) of 1992
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amended the Resource Conservation
and Recovery Act (RCRA) by adding a
new section 3004{y} that requires the
U5, Envirenmental Protection Agency
{EPA} to propose, after consulting with
the Departmnent of Defense (DOD) and
appropriate State officials, and then to
finalize regulations that idersify when
conventional end chemical military
munitions become hazardous waste
sulifect to Subtitle C of RCRA, and that
provide for the sale storage and
transportation of such waste. Such
regulations are to assure the protection
of human heaith and the environment,
This final rule responds {othis
Congressional mandate. The Agency
consulted with DOD and appropeiate
State representatives prior to the
promulgation of this rule, as the stature
requires. Records of these meetings and
information provided to EPA have been
included in the official docket of this
final actibn,

EPA propesed the rule on November
8, 1995 {60 FR 56468). The public
comment period etided on February 2,
1996, As mentioned in the proposal. the
Ageney focused on several key issues
that have arisen in the application of
RCRA fo milltary mumitions, or that
have been raised by DOD, States, or
citizen groups. The six major issues
raised during the development of the
proposed rule and addressed in today's
final rule are the following: {1} At what
point does an unused wmunition become
a RCRA “hazardous waste,” potentially
subject to RCRA permitting and
technical management standards?
Specifically, at what point in the
process do unused munitions-slated for
destruction first become subject tn
RCRAT {2) Should RCRA hazardous
waste management standards apply to
the use of munitiens in weapons testing
or militery training exercises? (3} How
do RCRA hazardous waste regulations
apply to emergencies involving military
munitions and explosives and non-
military explostves? {4} It what way {if
any! do RCRA requiremetits apply to
unexploded ordnance and
envirpnmental cantamination at
military ranges, espectally ranges that
are closed or transferved? (8) Onee it has
beeny determined that a munition is a
hazardous waste for regulatory
purposes, what management standards
are needed 1o ensure safe ransportation
and storage, while protecting human
health and the environment? (6] Should
the definitton of “oresite” be revised to
stmplify compHance with RCRA
rmanifest standards at contiguous
facilities cut by right-of-ways?

In developing the final nule, BPA
reviewerd the comments re )
124 organtzations and individuals on

the proposed rule, including DO, other
Federal agencies, Stafes, universities,
associations, corporations, and citizen
groups. These comments can befound
in the official docket for this final rule.
Responses to significant comiments can
be found in the preamble of today’s rule,

In addressing each of the above six
issues, EPA proposed (in the November
B, 1945 Federal Register) an option
followed in some cases by a discussion
of “aliernative options” on which the
Agency requested comment. Because of
the length and complexity of the issues
and options proposed, the Agency is not
revisiting or summarizing these in this
final rule preamble to any great extent.
The reader may refer to the proposed
notice for a detatled account of the
original proposal. Instead, this final rule
preamble expands on the discussion of
the selected alternative, which appeared
in the proposal, in ordér w provide
additional discussion of the finally
selected vption. Fellowing that
dispussion isa response (D comments
section for each topic. Together, the
purpase of these discussions is (o
explain and clarify the Agency’s final
direction. )
1L Summary of Significant Changes
From Proposed Rule

Following is a summary of the
sigmificant changes to the proposed rule
in today's final rude. Where the Agency
proposed multiple options, this
summary identifies those alternatives
that EPA has incovporated into today’s
final rule.

The final rule consolidates the
requirements applicable solely to
military munitions in a new subpart M
wunder 40 CFR Part 266.

The applicability of proposed 4 CFR
284 and 265 subparts £E for storage of
waste munitions and explosives is being
expanded to be available to owners and
operators of all units storing such
wastes, not just the milirary. In additios,
EPA has decided to finalize the second
alternative discussed in the storage
section of the proposed preamble. This
is the conditional exemption alternative,
under which non-chemical wasie
military munitions that otherwise meet
the definition of "hazardous waste” are
not regilated under RCRA as a
hazardous waste so long as they meet all
of the conditions set forth in §266.205,
Today's rule also finalizes the
conditional exemption approach for
trapsportation of waste munitions when
shipped between military instaliations
int accordance with DOD standards,

The Agency is today postponing final
action on the status of military
munitions left on closed or transferred
ranges. This will enable the Agency to

thoroughly evaluate the numersus
public comments as well as the DOD
Range Bule which is currently under
development.

Instead of modifving the definition of
“on-site,” as proposed, the final rule
revises 40 CFR Part 262 to exempt from
the RCRA manifest requirements
shipments o right-of-ways on {or
bordering) contiguous properties under
the control of the same person, where
the property is cut by right-of-ways. The
title for today’s vule also reflects this
change.

IV, Description of the Final Rule and
Responsges to Commerns

This rule finalizes the proposed
“Military Munitions Rule: Hagzardons
Waste Identification and Management,
Explosive Emergencies; Redefinition of
On-Site” {60 FR 56468, November &
1995). This sertion explains the
Agency's final action, based on the
rationale presented in the proposal and
the Agency’s review of the public
corments and further examination of
the proposed options.

To facilitate the reader's review of this
final rule and to streamline the overall
structure, this section also contains the
Agenicy’s responses to the most
significant cormments after each of the
topics discussed. If a particular section
does not contain a response {0 comment
section, then sither the Agency did not
receive comment on this topic or it bas
chosen to place its response in the
backpround document ergitled Military
Munitions Rule Response to Comments
Background Document. This
bBackground docwment contains a
complete discussion of the Agency's
responses to corments and can be
found in the docket for this rulemaking.
This document provides a complete
record of the public comments followed
by the Agency's responses. To obiain a
copy, please refer 1o the “ADDRESSES™
section of this preamble,

A, Description of Major Affected Parties

Since the primary focus of this final
rule s military munitions, the major
regulated parties arve the U8,
Departments of Defense, Energy, and
Transportation (1.5, Coast Guard) and
the National Guard fthe inclusion of
these is discussed below in section B).
Even so, various sections of the rule are
expected to impact a number of other
groups, as wall, The emergency
response portions of this rule apply to
non-rnilitary munitions and explosives
and non-military personned as well as
military. I addition, the 40-0FR 264
and 263 subpart EE standards for wasie
munitions and explosives are also
available for use by non-military
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entities, The exemnption from manifest
requirements for transportation along
public roads on contiguous properties
owned by the same person that arg
divided by a public right-of-way,
appliss to non-military as well as
military wastes and properties. The rest
of the proposed rule developed

primarily for the military, based, in part,

on the EPA’s review of RCRA and
current military munitions managsment
standards and practices,

RL‘S})U}‘IS(‘, to Comments

In respanse to commenter inguiries
andd suggestions regarding the
applicability of the proposed provisions
{primarily storage standards and range
stanidards}, EPA is clarifying and
modifving certain provisions to
accommodate some non-military
situations. For example, ope commenter
suggested rthat munitions or explosives
cortrolled by other government
agencies, e.g., NASA, should be
included within the scope of the
rulemaking if those agencies have
comparable storage standards. Other
commenters suggesied that FPA clarify
that the final rule applies to military
contraciors 1o-the extent that they
comply with the appropriate DOD
requirerpents. Further, for military
cortractors, where the distinetion
between military munitions and
munitions produced for the private
sector or other public secior
organizations is unclear {e.g., the same
production lines and storage units are
used), the final rule should clarify that
it alse applies to waste materials
associated with munitions produced for
the private or public sector to the extent
the management of these wastes also
complies with the appropriate DOD
requirements, Several commenters
suggested that subpart BE should be
made zvailable for nomemilitary and
private concerns.

In response to these comments, EPA
has retained the subpart EE standards in
40 CFR Parts 264 and 265, and has
expanded their availability to all
munitions and sxplosives, nof just
military, in order to make subpart BE
availahle to facilities that store non-
military mwunitions or explosives and
facilities that are not subject to
Department of Defense Explosive Safety
Board (DDESE} jurisdiction. Thus,
commercial/private ventures that
operate in compliance with DDESS
storage reguirements and that also

produce munitions for the private sector

that are stored in the same manner, as
well as all commercial and private
ventures that store non-military
munitions or explosives, regardless of
compliance with the DDESE standards,

may avail themselves of subpart EE for
all such munitions/explosives wastes.
Similarly, other Federal agencies {e.g.,
National Aeronautical and Space
Administration {NASA), Federal Bureau
of Investigations {FBI}, and the Bureau
of Alcohol, Tobacco, and Firearms
{(BATFY that store waste munitions and
explosives may alse apply fora storage
permit under subpart EE. In those cases
where the owner/operaior's practices
are comparable or identical to the
DDESB-prescribed practices, they could
expect 1o satisfy tw subpart EE
standards,

B. Scape. Applicability, and Definition
of Milirary Munitions

The definition of “military
runitions,” finalized in 40 CFR 260.10,
extablishes the scope for much of
today's rule. In 40 CFR part 268, subpart
M, roday’s rule establishes special
procedures and management standards
for waste military munitions. The term
“rilitary munitions” is defined 1o
include all types of both conventional
and chermdead ammamition products and
their compenents. produced by or for
the military for national defense and
security {including munitions produced
by other parties under contract to or
acting as ah agery for DOD—in the case
of Government Owned/Contractor
Operated [GOCO] operations}. This
definition clarifies, as it did in the
proposal, that military munitions may
be under the contrel of the Department
of Energy (DOE) even though DOE is
not usually considered to be within the
“military.” DOE maintaing the nation's
nuckear arsenal for the military, and
maintaing munitions and persenmel to
protect the arsenal. The definiton
clarifies that military munitions may
alse be under the control of the 1.5,
Coast Guard {Department of
Transportation), and the Natioral Guard
{which includes the State National
Guard), as well as the Department of
Defense and {ts various components.
The U.5. Coast Guard and National
Guard are generally considersd to be
withir: the military. Chemical agents
and munitions are given the same
definition as in 30 1L5.C. section
P21,

For purposes of today's rule, the term
“military” is alsa meant to include DOE
arud the other organizations listed above,
as wall as other parties under contract
or acting as an agent for DOD, as long
as they are managing “military
munitions.” Because the term
“military” appears in the rule without
the termi “munition,” the term
“ntlitary” has been defined i section
268,201 to make it clear that these
parties are included with the other

organizations Hsted above in the scope
of the various provisions of today's rule.

The definition of "military
munitions” lists a number of examples
of military munitions components,
including propellants, explosives,
pyrotechnics, bulk chemical warfare
and riot comtrol agerts, snrokes,
incenndiaries, warheads, cluster
munitions and dispensers, and depth
and demolition charges; and product
examples, including reckess, guided and
ballistic missiles; bombs, mines,
grenades, mortar rounds, artitlery and
small arms ammunition, torpedoes, and
chemical munitions, The delinition
excludes wholly inert iterns and
improvised explosive devices, for
example, home made bombs {which are
non-military] . The definition also
excludes nuclear weapons, nuclear
devices, and non-nuclear components
thereof {including subparts of
components} managed under DOE's
nuchear weapons program, which still
must have necessary sanitization
sperations completed thereon under the
requirements of the Atemic Energy Act
{AEA]} of 1954, The phrase regarding
“sapitization” has been added to the
definition of “milltsry mumitions” 1o
make it clear that any non-nuclear
compenents of nuclear weapons oy
devices that do not require sanitization
under the AEA are “mdlitary munitions™
under today's rule. A phrase has also
been added to the end of the définition
of "military munitions’ to clarify that
upon completion of the sanitization of
non-nuclear components for component
subparts} of nuclear weapons or devices,
the remaining materials are considersd
"mdlitary munitions” that, therealter,
are covered by subpart M of Part 266 of
today’s rule. Any component of a
nuclear weepon or device that is souree,
special nuclear, or by product materizl
as defined by the Atomic Energy Act of
1854, as amended, would not be
included in this definition, nor woukd
they otherwise he subject to RCRA
requirements, since thess materials are
excluded from the statutory defisdtion
of sclid waste under section 1084(27}.

EPA considered inchuding in this rule
all of the norenuciear components of

F improvised explosive devices, or 1IEDS, are non-
starcdard explosive devices made from either
military or non-miditary materials by noremilitary
personed.

*Banitization means the frreversible modification
or destrection of 4 cormpanent or parl of a
companent of o nuclear weapon, device, 1zaines, of
test assembly As necessary 1o provent revestiog
cla et or otherwise contralled information feg.
utclassified information that &5 restricied Troon the
stardpoing of sxport cordeal beeanse of By
significance for auclear explosive’s research,
developaent, fabrication, or praiiferation parposes)
as requived by the Adoniie Energy Act of 1954, as
amended,
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nuclear weapons which are managed by
DOE under its responsibilities for the
Kation's myclear weapons praogram as
provided in the ABA of 1854 (UL.5.C.
section 2011 ef seq.). As the Ageney
stated in its proposal, an analysis of the
legislative history associated with
section 107 resulted in the conclusian
that the FFCA does not corternplate the
inclusion of nuclear weapons within the
scope of this rule. The statutory
language and legislative history of
section 107 clearly demonstrate the
interst of Congress that EPA develop
regulations that address conventional
and chemical munitions with no
mention being made of nuclear weapons
or their compoenents. Furthermore, EPA
recugnizes that DOE's practices and
procedures for the menagemment of
nuclear weapons under the AEA, as
well as the potential impacts on DOE
operations, are significantly different
from those of DOD pertaining to
conventional and chemical munitions
that are addressed in this rule. Asa
consequence, EPA has conchuded that
non-puciear components of nuclear
weapuns are excluded from the
definition of “military munition” unil
all necessary AEA reduived sanitization
has beert completed. After sanitization,
EPA believes these materials are no
different from other munitions managed
for national defense, and, therefore, are
included within the scope of this rule,
Under today's rule, however,
conventional or chemical munitions
that DOE produces or manages for the
military, or maintains and uses
{including for training purposes] 1o
protect the nuclear arsenal, are “military
murndtions” under this final rule.

Response 1o Comments

The Agency receivard a number of
commernts regarding the extent to which
this rule should or should not apply w
other government agencies and fo the
private sector, as well as the military, In
addition to military munitions under
the control of DOD. DOE, the 1S, Coast
Guard, and the National Guard, the rule
also applies to other parties {p.g., &
private company} producing or
managing military munitions wivder
contract te, or as an agent for, DOD or
these other agencies. Since it is clear in
the definition of “military mundtions”™
that the definition applies w all military
munitions regardless of who is
managing them, noe change has been
miade to the rule.

Comments were also received pn
specific terms in the definitdon or the
nead for further clarifications to the
proposed definition of “military
munitions,” Seme of these comments
are reflected in the final definition of

“military munitions' at 40 CFR part
260.10. For example, the final definition
reflects the coraments that “mortar
rounds” and “artillery ammunition” are
miere accurate than “mortar’” and
“artitlery,” which are the weapons, not
the amumunition. On (e other hand,
“napalm’ was not added 1o the
definition because it is covered by the
term incendiaries.”

C. Separate CFR Part for Military
Munitians

In the proposed preamble, EPA
solicited comment on DOD's request
that EPA create o separate part or
subpart for military munitions in order
o consolidate and simplify the
regulations for the military, based on the
argument that this would increase
understanding and thereby erthance
compliance. In today's rule, EPA has
consolidated all the requirements solely
applicable to military munitions in 40
CFR Part 266 subpart M, with
appropriate cross references,
Requirements applicable but not uniqus
to military munitions {e.g., treasment
and dispusal standards) are retained
elsewhere and referenced in
§ 266.200{b} of subpart M. EPA
recognizes that seme of the cross-
referances in subpart M are redundam
with & 266.206G{b), but hag included
them for clarity.

Response to Comments

The creation of a separate part for
military munitions was supperted by
zeveral commenters, in addition to
DOD. EPA agrees with the commenters
that there is a benefil to placing all
requirements pertaining to military
miunitions in the samme CFR part, given
DODY's nationwide presence, and
logistical and operational needs. The
Agency also agrees that consolidation of
the standards for waste military
munitions could sirmplify integration by
DOD of these rules with the DDESB and
the Service-specific requirements for the
management of all military munitions
{including waste munitions}, This
ronsolidation should facilitate DOD's
compliance as well as State
implementation and oversight activities.
In proposing this option, DOD
recommended that the standards be
placed in 40 CFR Pary 269 {which has
already been taken by another
rulemaking propuosal). In supporting this
option, EPA has decided to place it in
40 CFR Part 266, which is being used to
address special types of waste and waste
management facilities.

D Uniform National Standards

In the proposed preamble, EPA asked
for comment on an alternative that

would have prohibited States from
enforcing broader or more stringent
requirements with respect to military
munitions. EPA has not adopted this
approach In wday’s rule.
Response to Comments

The Agency received an
overwhelming response to this propased
alternative. While EPA recognizes
DOD's need for national consistency in
managing its rnunitions, including
waste munitions, given DODYs national
defense mission, nation-wide presence,
and logistical and operational needs, the
Agency has decided not to depart from
the standard RCEA approach in today's
rulemaking. Therefore, today's rule
maintains the standard Federal-State
relationship embodied in other parts of
the RCRA program. While EPA strongly
encourages States to adopt the ferms of
today's rule, itacknowledges that States
may adopt requirements with respect to
military munitions that are muore
stringent or broader in scope than the
Federal requirements. See RCRA section
3006 and 3009,

E. When Military Munitions Become &
Solid Waste

RCRA section 3004{y] requires EPA to
identily when military munitions
become hazardous waste for purposes of
Subtitle C of RCRA. Under the RCRA
regulations, materials are considered to
be “hazardous waste,” for regulatory
purposes, if the following criteria are
met {1} the maferial is a "solid waste,”
as defined in 40 CFR 261.2, and {2} the
material meets the definition of
“hazardous waste” in 40 CFR 261 3.
Today's final action, inkeeping with the
original proposal, focuses on the first
point--clarifying when munitions
hecome a solid waste.

Under the existing provisions of 40
CFR 261.2 of the RCRA regulations,
“solid waste” is defiysed as “discarded
material.” Section 261.2 {a} through ()
provides a detailed regulatory definition
of this terin. In particular, §261.2{b)
defines “discarded roaterial” as
miaterials that are abandoned by being
disposed of, burned or incinerated; or
aceurnulated, stored, or treaged {but not
recyeled) before or in lew of being
disposed of, burned or incingrated.
Seetion 261.2{c} then describes under
which circumstances recveled materials
are solid wastes {e.g.used in a manner
constituling disposal or scoumilated
speculatively). Today's final action adds
a new provision in §261.2{){2) for
military munitions that refers to
§266.202, which specifies how the
regulatory term “discarded material”’
applies to unnused and used military
munitions, The following sections of the
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preamble discuss the regulatory
definition of solid waste in the context
of three specific categories of military
munigons: {§) unused mumitions, (2)
munitions being used for thelr intended
purpose, and (31 used or fired
wHanitions.

F. When Unused Miliiary Munitions
Become a Solid Waste

This rule finalives proposed 40 CFR
261.2{gH13{i}-fiv} in 40 CFR Part 266,
subipart M, §266.202{b}(1}~(4). These
paragraphs identify the specific
circumstances under which an unused
munition is considered to be solid waste
for regulatory purposes. An unused
military munition becomes a solid waste
where {1} the unused munition is
“abandoned by being disposed of,
hurned, or incinerated, or treated prior
to disposal™; (2) the unused munition is
removed from storage for purposes of
disposal or treatment prior to disposal;
{3} the unused munition is deteriorated,
leaking, or damaged to the point that it
can oo longer be returned fo serviceahis
condition, and cannot be reasonably
reeyeled or used for other purposes
fexcept, of course, recyeling that is like
“discard,” L.e., placement on the
ground, unless such placement is the
result of use as a munition, or burning
for enargy recovery); or {4} the munition
has been determined by an authorized
military official 1o be 2 solid waste.

1. Sectinn 266 2026 D —Munitions
That Have Beer or Ars Abandoned by
Being Disposed of, Burned, or
Otherwise Treated Prior te Disposal
Section 286.202{(b}{1), propased as
§261 2{g{1H1), specifiesthat an unused
munition becomes discarded, and,
therefore, a solid waste for regulatory
purposes when it is or bas besen
abandoned by being disposed of {e.g.,
buried or landfilled), burned or
incinerated, or otherwise treated prior to
disposal. Thus, open burping/open
detonation of incineration of unused
munitions {except when done during an
smergency response or during training
i use of a product} is regulated under
the RCRA Subtitle C standards for
hazardous waste, including the 40 CFR
Part 270 peomit requirements {assuming
the waste munitions meet the §261.3
definition of “hazardeus waste”’).
Similarly, unused munitions that were
buried or landfilled in the past are
cornsidered abandoned, and, therefore,
are solid waste, and. if hazardous, they
waiild become subject te applicable
Subtitle € regulation when unearthed
and further managed. EPA emphasizes,
as it did in the proposed rule, that this
provision will not bring use of military
murtitions for their intended purposes—

e.g., the firing of military rounds—
within the regulatory scope of RCRA.
The use of a product for its intended
purpose {in this case a military
munitice), in EPA's view, is 1ot a waste
management activity and does not
constitute abandonment or disposal for
the purposes of § 266.202(6) (1},

2. Sectivn 266, 202(b}(2}—Munitions
Remwved From Storage for the Purposes
af Treatment or Disposal

Section 266.202{(6){2). proposed as
§261.2{gH1}{11}, specifies that 4 military
munition becomes a solid waste for
regulatory purposes when it is removed
fromy storage in a military magazine or
other storage area? for the purposes of
disposal, burning, incineration, of other
treatrnent prior to disposal. Unused
military rounitions, in EPA's view, are
unusad “products’ comparable o
unused copunercial products stored by
manufacturers or thelr customers. Unider
RURA, unused products do not become
“waste” untll they become “discarded
material.” EPA believes that an uniused
product becomes “discarded” when an
intent to discard the material is
demonstrated. However, “intent,” in
many cases, is difficult 1o discern;
therefore, in this rule, EPA has
isdentified 4 clear test to determine the
military™s "intent” in the case of unused
rounitions. Indeed, this issue is ab the
hieart of the purpose behind RCRA
section 30040y}, Congress instructed
EPA to develop a “falr and coherend
approach” to identify when military
muritions becomwe a solid waste for
Subtitle C purposes, in order to avoid
creating a situation where the courts
must constantly interpret uncleay rules,
{H.R. Conf. Bep. Mo. 486, 102d Cong., 2d
Sess, 29 (1982}, The Agency believes it
has chosen a clear, simple, enforceable
test that is similar to the approach the
Agency has aken toward coramercial
chemical products and fits the unigue
context of military munitions.

DOD's complex system of accounting
and management controls and the
numerous options available to BOD for
reconditioning, reuse, and sale, ete,
make it difficalt to determine at what
point there is-an “intent to discard” a
particuler unused munition. DODYs
classification of & munition in one of the
various DOD “demiliaarization”
aocounts does not, in EPA's view,
constitute 8 decision to discard the

A The e VB iary wagasine o other starage
area” refers to all types of military rounions
storage units allowed undyr the BOD Explosives
Safety Board (DDESE) standards (DOD 8035.9-
BTN wihich are manduiary fue use By a1 DOD
compeners, including outdoos or apen stoage
areas, sheds, bunliers, and earth-coversd and above-
grovad magagines.

material because, pursuant 1o DOIYs
practives, such g classification does not
necessarily evidence an intent to
discard that munition. Ammunition
classified as “"Condition Code H” or as
“unserviceable,” or in a demilitarization
account such as the Army's Resource
Recovery and Disposition Account} for
sxample, may be either returned io
service after further review, or in some
cases after raprocessing: sold for non-
nulitary purposes or to pations that
maintain weapons that wtilize these
murntitions; or otherwise reused,
reclaimed, or recveled, Even usable
munitions scheduled for disposal may
be called back into service, if needed,
arud thus may still also serve a deterrent
purpose. Therefore, in EPA's view,
inclusion of a munition in a
“demilitarization” account or a military
determination that a munition is
"unusable” for its ingended purpose
does not, by itself, constitute an intery
te discard that munition.

For thege reasons, oday's rule does
not define stored. unused military
munitions as “solid waste” subject fo
Subtitle C, except as provided in
paragraphs 266.202(b} (3 and (4}, In
EPA’s view, the appropriate point at
which to consider most urnased military
aurtitions to be a solid wasie is when
the material is finally removed from
storage for the purpose of disposal or
treatisent prior to disposal. In practical
terms, this provision means that storage
of unused munitions s, for the most
pars, not subject to RURA regulation;
however. once a munition is removed
from & magazine for the purpose of
disposal or treatment prior to disposal,
it is 2 solid waste and is potentially
regulated under Subtitle C of RCRA.

EPA emphasizes that this provision
will trigger RCRA coverage only where
a-decision o treat-or dispase of the
minition has clearly been made. In
marty cases, nmunitions classified as
“umservicesble” are removed from
storage and serd to central arsenals For
evaluation (o determine whetherthey
are, in fact, urssable; whether they can
be sold for use; whether they can be
reconditioned for use; wimther they can
he recycled or processed for other uses;
or whether they should be disposed of,
In these cases, the munition §5 not being
shipped for the purpbses of treatment or
dispuosal, but rather for evaluation. The
munition is to be handied as a waste
oy if no farther evaluation would take
place and the decision to destroy has
already been made* Similarly, a

+EPA has taken a similar position in the case of
phanmaceuticals ceturned 1o the manufacturer. See
tetter from Syivis K. Lowrance, Direcioe, EPA Oice
of Selid Waste, to Mark [, Schulz, Pharmaneotiosi
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munitian may be removed from storage
for the purpose of reconditioning,
recyeling or materials recovery without
triggering RCRA,

EPA's approach, as supported by
many of the public conunents, is also
based on the recognition that DOD has
in place extensive storage and
wansportation standards that, in
praviding for explesives safety and
security, are also protective of human
health and the environment; and that
the military Services’ safely record in
storing and transporting all munitions,
including waste munitions, has been
gond. EPA further believes that there is
ng competling envivonmental or fegal
reasan to establish an earlier poing at
which unused munitivns ave a solid
waste, except in the case of the
following: munitions that are
abandoned or disposed of in the past;
munitions that are leaking, deteriorated
or damaged o the point they cannet be
put irdo serviceable condition, recycled,
or put to other uses; or that have been
declared a waste by an authorized
military official. Also. it is clearer and,
therefore, easier to implement an inlent-
based test where g component of the
determinant of DOD's intent is when the
munition is physically remboved from
storage for treatroent or disposad rather
than solely trying to figure out when a
decision by an appropriate guthority has
been made. Bven so, £ 266.202(h1(41,
discussed in section 4 below, retains the
more intent-based test for situations
where a decision by an authorized DGD
official has clearly been made. More
importantly, however, (o move away
from the proposed point {when a
munition leaves storage) would
significantly, ad needlessly, increase
the regulatory burden not only on DOD,
but alse on regulators (for enforcement
qeud for permitting), and it couwld
potentially disrupt DO s program for
the management of military munitions.
The Agency has selected this final
approach, in part, because it involves a
mrindimm of interfersnce with the
military’s established and proven
system for managing unnsed munitions,
and it will not conflict with the
Services' logistical needs or constrainis,
Munitions in the active,
demilitarization, and waste sccounts are
all managed under the same storage and
transportation standards, and they are
often stored topether in the same
magazines. Thus, the hazards posed by
a stored munition do not change when
it is classified as “unserviceable” or
placed into a demdlitarization accoun,

or when it is scheduled for eatment or
dispasal.

EPA has determined that the
military's storage standards and
practices for nunitions provide a degree
of protection that is comparable to, or
better than, what RCRA regulation
would provide, The storage of military
munitions 13 regulated under standards
developed and overseen by the
Departrment of Defense Explosives
Safety Board (DDESE}, as well as
Service-specific srandards, which wust
be at least as stringent as the DRESB
starrdards, As mentioned in the
proposal, EPA has reviewed the DRESE
starsdards in detall and concluded that
the technical design and operating
standards of the DDESE meer or exceed
RCRA standards in virtually all
significant respects. A more detailed
discussion on the differences between
the RCRA and RDESE standards may be
founid in the preamble of the proposed
rule (60 FR 58474}, and-in the docket for
this rule (A Comparisen of RCRA
Storage Requirements With DOD
Requirements for Storage of Military
Munitions, EPA, Ociober 31, 1885},
Again, the DOD salfety record for the
management of all military munitions,
including waste munitions, has been
good.

3. Section 266.202(0){3)Leaking or
Deteriorated Murnidtions

Section 266.202{bH2}. discussed
abiove, defines the most common
circumstances under which an unused
military munition becomes a solid
waste—that is, when a decision has
been made to dispose of or treat it and
it is removed from storage for
transportation to a disposal site, to a
treatment unit, or te a storage usnit at
ancther facility prior to treatment or
disposal, EPA, however, recognizes {and
States and citizen's groups have poirded
aut! that under certain clreumstances
military munitions i storage roay
deteriorate to a point where they are no
lemger “products” inany meaningful
sense.and indeed may present a
potential safety hazard or environmental
threat. To address these circumsiances,
§ 266, 202513}, which finalizes
proposed § 261 2{py (1)1}, defines an
unused military munition as a solid
waste if it is “deteriorated or damaged
{e.g.. the integrity of the munition is
compromised by cracks, leaks, or other
damage} to the point that it cannot be
put into serviceable condition, and
cannot reasonably be recycled or used
for other purposes.” For example, if the
stabilizers in a propellant have
detertorated to the point at which there
is'such a significant hazard of auto-
ignition that the only options available

to DO are treatment or disposal, that
propellant would be a solid waste, If,
however, thie propetant had not
deteriorated to this point and coubd
reasonably be reclaimed, it would not be
a solid waste,

Similarly, leaking chemical munitions
that cannot be put into serviceable
comndition, and that cannot be
reasonably recycled orused for other
purposes would also be a solid waste. A
leaking chemical munition that has been
overpacked Is so unlikely to ever be
used, repaired, or recycled. that EPA
views sucha munition as d solid waste
uniess DOD already has in place an
established repair or recycling plan.
Munitions in these situations are
defined in roday's rule a3 solid waste, &
leaking chemical munition or agent
cantainey fe.g., a one ton chemical
container}, however, may be repaired
andd the material still considered to be
a product, not a solid waste, unless DOD
determines it is 3 soligd waste under
§ 266.202(b){4}.

4. Section 266.202 () {4 —Munitions
Determined by an Authorized Military
Official To Be a Solid Waste

Finally, proposed § 261.2{gH{1}(v} is
finalized in §5266.202(0H{4) o make 3t
clear that an authorized military official
may idemtify an unused military
munition asa RURA “solid waste.” In
this case, the designated waste munition
{if “hazardous’ or if designated by the
generator as hazardeous under §262.1 1}
would be subject to the hazardous waste
regulations unless I is a non-chernical
munition that meels the ferms of the
conditional exemptions in §266.203 or
§266.205. For example, in 1984, the
Department of the Arimy determined
that M35 rockets are hazardous waste.
DO made this decision because the
rockets” delivery system no longer
existed, and because DOD decided, for
opergtional reasons, that the rockets
would not be used in military
operations, and that they would not be
sold or reclaimed. These rockets are
now being regulated as hazardous waste
under RURA interim status or perrait
requirements. This final action does not
affect the waste status of these materials
previously declared “solid waste,” and
provides for similar future classification
of military munitions as solid or
hazardous waste.

EPA emphasizes that § 266.202(b}{4)
requires a specific declaration by an
authorized military official that a
munition is a solid or hazardous waste.
EPA expects that the declaration would
be it writing, As explained earlier, &
decisiorn uider DOIYs classification
systerns that a muanition is
“unserviceable,” or the transfer of a
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munition into & “demditarization”
account would not, by itself. constitute
a decision that ¢ murnition {5 a solid
waste,

Response o Comunents

DOD commernted that EPA should
designate unused military munitions as
solid wastes when certified for
treatment or disposal and recelved at
the treatment or disposal unit. This
wouild avoid the need for compliance
with RCRA storage and transportation
requirements, and permit modifications
for off-site wastes (discussed below in
section M. For the reasons stated in the
preamble forthe proposed rule, EPA
cantinues to believe unused military
murdiions slated for treatment or
disposal should be classified as solid
waste when they leave storage.

Some commenters suggested that

munitions identified as “unserviceable™

or "Condition Code H” or placed ina
“demiiitarization account’ should be
inchaded as solid wasie, because, in the
commenter' s view, the designations
express an intent o discard these
munitions. Other commenters took the
opposite view, that such designations
do not express an nfent 1o discard,
Some commenters further stated that
EPA should develop a scheme,
including possibly a schedule, that
would force DO to evaluate and make
determinations in a timely manner thet
materials in the various
“unserviceable,” “"Condition Code H.”
“demititarization,” or “resource
recovery-and disposition” accounts are
or ave not “solid waste,” arguing that
there are tremendous volumes of
materials in these accounts that DOD
should be compelied to act upon to
reduce the amount in storage and,
thereby, reduce storage risks.
For the reasons discussed above and
inn the preamble to the proposed rule,
EPA does not agree that such materials
should be classified as solid waste
{except those that are leaking, damaged.
or deterforated as addressed in
§ 266.202{bH{3}) nor that EPA should
develop a scheme to force DODR to make
such determinations. especially glven
the DOD storage standards, practices
and record.

. When Military Munitions Are Not a
Solid Waste

Military munitions, under today’s
final rule, are not a solid waste for
regulatory purposes: (1) when g
munition is used for irs intended
purpose, which includes when a
munition is used for the raining of
military personnel and of explosives
ard emergency response specialists;
when a munition is used for research,

development. testing, and evaluation;
and when a munition is destroyed
during certain range clearance
operations; and (2) whern arr unused
munition, including components
thereof, is repaired, reused, recycled,
reclaimed, disassembled, reconfigured,
or ctherwise subjectad to materials
reoovery activities.

1. Irtended Use

Under RCRA, the use of products for
their intended purpose, even when the
use of the product results in deposit on
the land, does not necessarily constitute
“discard,” is not waste management,
and is not subject to regulation. For
example, RCRA does not regulate the
use of pesticides by farmers, even
though pesticides are discharped to the
environment during use {see 40 CFR
262.10{d} and 262.70). By the same
togic, RCRA does not regulate the use of
dynamite or otlier explosives during
guarrying or construction activities.
Similarly, EPA has consistently held
that the use of munitions {military or
otherwise} for their intended purpose
dpes not constitute “discard,” and
therefore is not a waste management
activity. Section 268.202{a} (1}{1)- (i}, in
finalizing proposed §261.2 {gH3 ()11},
clarifies this point and provides specific
examples of military activities that are
excluded from RCRA repulation.

a. Section 266.202(a) {1 Mi)—Military
training exercises. Section
268.202{a}{1}{i} clarifies that munitions
used in the training of military
personne! and explosive ordnance
disposal (EOD} personmel are not
regulated under RCRA. As discussed in
the proposil (60 FR 56475}, EPA views
such fraining, which could include
training military personnel in the
destruction of unused propeliant and
other munitions. o constitute the
normal use of a product, rather than
waste disposal. For example. to ensure
that military persormel can safely and
efficiently destroy propellant during
wartime, mililary training exercises
involving artillery and mortar rounds
tyvpically include training in the safe
burning of unused propellant. In EPA's
view, the training of military personmel
in the wartime use of munitions is a
legitimate use that Hies outside the scope
of RCRA, Such training exercises
typically follow detatled protocols for
training military personnel in the
handbing arid burning of unused
propetiants.

b, Section 266.202(a} {1} Weapon
testing. Today's final rule also clarifies
that munitions used in weapons
research, development, testing, and
evaluation programs aré not regulated
uswder RCRA, Testing munitions, ar

using Munitions to test 2 weapon
systan, 1o determine their performance
capabilities, clearly falls within the
definition of use of a material/product
for its intended purposes, EPA also
considirs the removal of & used or fired
asunition from a testing or training
firing range for further testing and
evaluation to be within the definitien of
use of a material for its intended
pUrpase.

o Section 268.202(a)(1){ii{}—Range
clearance operations. The military
Services often conduct rangs clearance
exercises as a result of weapons testing
or training at firing ranges. During these
exercises, military Explosive Ordnance
Disposal {EOD) specialists clear ranges
of debris and unexploded ordnance,
which are generally destroyved on-site
buit may alse be shipped off-range for
treatment or disposal. The frequency ef
these range clearance activities differs
accarding to the nature of the area
within the range. For example. range
areas krowrt as maneuver zones, where
tanks, other vehicles, and personnel are
present are generally cleaved more
frequently than range impact areas. EPA
cansiders range management 1o be a
necessary part of the safe use of
murtions for their inteysded purpose;
thus, the range clearance activity is an
intrinsic part of training or testing. EPA
also considers this provision to be
consisterst with Congress” intent that
EPA take DOD safety regquirernents into
account in developing regulations under
RCRA sectinn 3004{y}. [H. R. Conf. Rep.
No, 886, 102d Cong,, 2d Sess. 29
{19921, Furthermore, from an
environmental perspective, it makes no
difference whether ordnance explodes
on impact or is subsequently detonated
by an BEOD specialist. Therefore, this
final rule excludes range clearance
exercises {i.e.. the recovery, collection,
and on-range treatment or destruction of
unexploded ordnance) at active or
inactive ranges from RORA Subiitle ©
regulation.

Under today’s rule, any debris or
unexploded ordnance {UX0) shipped
aff-range for treatment or disposal is a
solid waste. and if @ hazardous waste, it
would potentially be subject 1o the
RCREA Subtitle U requirements.
However, it would not be & solid waste
if shipped off-range for further
evaluation, uniess the evaluation is
related to treatment and disposal.

Finally, today's rule clagifies that on-
nge disposal {e.g.. the recovery,
collection, and subsequent burial or
placement in a landfill} of UXO is a
RCRA-regulated activity under Subtitle
C.
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2. Section 266.202 (s} (2}Disassembly
Operations

Proposed §261.2(g){(5) is being
finalized in § 266.202{a}{Z}. Unused
military munitions that are being
repaired, reused, recyeled, reclaimed,
disassembled, reconfigured, or
otherwise subjected toimaterials
recovery activities are not solid waste
Therefore these activities are not subj
to RCRA, "unless such activities involve
use constituting disposal; as defined in
§261.2{c){1}) or burning for energy
recovery as defined in 5261342}
{these exceptions have been added to
today’s rule for conststency with the
proposed preamble at 60 FR 56472 and
35477 and existing section 281.2{(c}]. Of
course, the subtitle € regulations do
apply it the munition is already
classified as a waste and the
disassembly is carsied out to prepare for
waste disposal. Materlals recovery
operations constitsde a large part of
BOD's Resource Recovery and Recycling
Program, which EPA strongly supperts
and encourages. As discussed in the
proposal preamble (60 FR 58472}, this
section is analogous to §§261.2 (&) and
{e} and 261.23 for “"commercial
chemical products.” Thus, the position
EPA is taking in today’s rule on military
munitions recyveling or materials
recovery opérations is similar to the
position the Agency has taken with
regard to the management of
cormercial chemical products.
Examples of munitions recycling
activities performed by DOD that would
not be regulated under ROHA can be
found in the proposed notice to this
final action.

in the proposed rule, the Agency
reguested comment on one particular
type of munitions recycling activity: the
processing of an unused propellant or
explosive for use as fertilizer. by the
preambie to the proposed rule, the
Agency noted that this form of recycling
involves application of propellant or
explosives to the land in Heu of its
vriginally intended use, This use as a
fertitizer is regulated as a waste
martagement sctivity unless it meets the
termis of an-exemption. In reviewing this
issye, the Agency has determined the
recyeling of propellanis or explosives
inte fertilizer may be a permissible
activity under RURA,

Specifically, the Agency notes that in
this scenario, the unused propellant or
explosive would become a-solid waste
because it is being recycled by being
used in a manner constifuting disposal,
See 40 CFR 261.2{c}{1}. Use constituting
disposal i defined as application or
placement en the land in @ menner that
constitutes disposal, or use in

production of preducts that dre applied
ta or placed on the land or are otherwise
contained in praducis that are applied
1o or placed on the land. In the specific
case in puint, the propellant or
explosive s recyeled by being used to
produce a product {ie., fertilizer) that is
applied to the land.

Since explosives or propellanis
pxhibit the hazardous waste
characteristic of reactivity {see 40 CFR
261,23}, those that become solid wastes
when recycled would also be a reactive
hazardous waste {hazardous wasie code
DOBF). In some Limited cases, a
prapellant whight also exhibit the
characteristic of toxicity {see 40 CFR
261.24), primarily due to the presence of
metals such aslead. In either case, since
the propellant or explosive is a
“recyclable material,” the recyeling
would be subject to 40 CFR 261 B
Requirements for recyelable materials.
See 40 CFR 261.68{4}(1), Under 40 CFR
261.8{@H2Y, recyclsble materials used
iy a manmer constituting disposal are
subject to the requirements of 40 CFR
Part 266, subpart C—Recyclable
Materials Used ing Manner Constituting
Disposal.

Undder 40 CFR 266.20(b) commercial
fertitizers that are produced for the
general public’s use that contain
recyclable materials are not presently
subyject 1o regulation provided they meet
the treatment standard under 40 CFR
Part 268, subpart B, for each recyclable
material that they contain, In the case of
propellants or explosives that exhibix
the characteristic of reactivity {fe., DOD3
wastes), the fresmrment standard under
40 CFR 268.40e}, as set forth 11 the
table, "Treatment Standacds for
Hazardous Wastes,”" is deactivation {i.e.,
rendering the propellant no longer
reactive as defined under 30 CFR
261,23}, plas treatment of all underlying
hazardous constituents (as defined in 40
CFR 268,211} to mest the universal
treatrment standards (UTS), found in 40
CFR 268,48, In the case of a propellant
or explosive that also exhibits the
woxicity charactertsiie {TC), in addition
to raeeting the requirements for the
DOG3 waste code, the waste would also
have to meet the appropriate treatment
tarmdard for the TC waste code as sef
at in 40 CFR Part 268, subpart I

Thus, the use of an unused explosive
or prapellant a8 an ingredient to
produce commercial fertilizer would be
exempt from regulation under RCRA,
provided that the fertilizer: no lenger
exhibits the characterisdde of reactivity;
has had all underlying hazardous
constituents freated to meet the UTS;
and has met the treatment standards for
othier applicable hazardous waste codes.

EPA nofed that § 266.202(a)(2) codifies
ERA's interpretation of how its current
recyeling requirements apply to
disassembly and recveling of unused
militafy munitions. The sathe pringiples
apply to the recycling of comrercial
aynmunition.

Teids nportarg to note, however, that
once the materials recovery activities
are completed, any remalning residuals
requiring disposal or treatment prios to
disposal are solid wastes which, if
hazardous, would be subject to the
subtitle C regulations,

Response to Comments

The Agency received numeroys
comments regarding the proposed rule
provisions identifying when unused
munitions are not a solid waste. The
major cornments focused on the
following topics: munitions used for
their intended purpose, in particular,
munitions that remain on the ground at
firing ranges and munitions used for
training in the destruction of munitions;
the scope of military personnel training
regarding minimization of the quantity
of unused propellant resulting from
railitary training potential health effects
of open burning; minimum open
burning standards; the potential for
“sham” tratning exercises for purposes
of disposal; regulation of residue/ash
from open burning/epen detonation
{OB/DD) activities; regulation of the
destruction and cleanup of munitions
during range clearance activities;
disassembly of rockets, missiles, or
torpedoes (which carry the munitions as
propellant or warhead) as it pertains o
treatment; applicability of scrap metal
exemptions to munitions; and reuse of
explosives as fertilizers {discussed
abiovel,

Intended Use, With respect to the use
of munitions “for their intended
purpose,” the Agency received
comients that disagreed with varicus
aspects of the Agency's interpretation;
in particudar, that the use of munitions
at firing ranges and wraining in the
destruction of unused propelants are
“interwded uge” activities. Commenters
stated that munitions that mpact the
grourid have ceased to be used for thels
intended purpese, and that their use
cannol be compared to the use of
pesticides since these products continue
their ittended purpose after they are
apphed to the ground,

Commenters also suggested that,
because of the potential impact of
mugnitions on the environment, EPA
should consider designating munitions
on the ground a3 solid waste. But sven
the proponents of this view felf the full
current RCRA regulatory scheme {La.,
normal RCRA permitting) is
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inappropriate for military ranges,
suggesting that EPA could use a
streamiined permit-by-rule approach
with lmited provisions, especially at
active ranges. Commenters suggested
the following Hmited standards for
ranges {at least for active ranges) so as
not 1 interrupt range activities relate
to the military mission: location
standards {L.e., for wetlands, swiace
waters, and proximity to populations)
off-range monitoring (at least swrface
and ground waters}, remedial responses
tor off-range milgration, and range closure
plans,

Several commmenters stated that feld
samnpling had indicated cortaminatiorn
on ranges. The bulk of the reports that
EFA has reviewed, inclhuding those cited
by commenters, do net provide encugh
information to conclude that ground or
surface water contamination does or
does not result from fired munitions on
ranges. This is partly because the
studies or reports do not adequately
documernt, for example, increases in
coraminant concentrations over
ambient concentrations (e,
background}; or that the source was,
indeed, fired mundtions; or whether it
might be some other source on or off
range. such as spills or landfills. There
are two exceptions: lead and white
pliosphorous fram fired munitions on
ranges bave been adequately
documented 10 conclude that these
materials may contaminate surface
water and affect fish and fowl. Although
the lead contamination cases invoelved
non~military ranges, the potential for
contamination at military ranges where
ledd munitions are fived clearly exists,
The white phosphorous case was a
military range.

In response to these comments, EPA
comtinues to jrerpret the RCRA Subtitle
€ regularions as not externding o
products whose use involves
application 1o the land, or where use
necessarily entails land application,
when those products are used in their
normal manner. In BPA's opinion, the
use of munitions does not constitute a
waste management activity because the
munitions are not "discarded.” Rather,
the {iring of munitions s within the
nermal and expected use of the product.
This i the same posttion EPA took
regarding the discharge of ampunition
and expended cartrid
irterpretive letter by Sylvia Lowranee,
Director of EPA’s Office of Solid Waste,
o Jane Mages. Assistant Commissioner
for Solid armd Hazardous Waste
Management, Indiana Departmment of
Envirorunental Managernent, Sept. 6,
1988, addressing the issue of the
“applicability of * ¢ * RCRA * ¥
regulations to shooting ranges.” This

position was also repeated inthe
proposed rule for Corrective Action for
Solid Waste Management Units at
Hazardous Waste Management
Facilities, 55 Fed. Reg, 30798, 30809
{1990). At the reguest of the United
States Court of Appeals for the Second
Circuit, EPA filed a brief as Amicus
Curiae in Connecticut Coastal
Fishermern's Assoc. v. Remington Arms
Co., et al, (August 28, 1992) discussing
the Agency’s views on whether lead
shot and clay target debris deposited on
fand and in water in the normal course
of skeet and trap shooting Is “'solid
waste” under RCRAL In that brief, EPA
repeated its position that regulatory
Jurisdiciion doees not apply to products
that are deposited onto the land in their
ordinary manner of use,

EPA sees no comnpelling reason to
alter this longstending interpretation of
its regulatory definition of the term
“solid waste.” Nothing in the language
or legistative history of RCRA section
3004{y) sugpests that Congress intended
or desired that EPA adopt a different
interpretation of “solid waste” with
espect to military munitions,

Moreover, EPA disagrees with one
commenter's proposition that munjtions
are a “solid waste” when they hit the
ground hecause they have no further
function, unltike pesticides, which
contime to have a function on the
ground. EPA’s interpretation foruses on
whether a product was used as it was
intended o be used, not on whether the
purpose of the product is 10 perform
some function once on the ground. For
example, the use of explosives {e.g.,
dynarmite) for road clearing,
construction, o1 mining does not trigger
RCRA regulation, even though any
residuals on the ground serve no further
function,

Therefore, the Agency is maingaining
its position that rounitions that are fired
are products used for their interded
purpose, even when they hit the ground
since hitting the ground is a normal
expectation for thelr use. However,
today’s rule specifies that fired military
munitions that land offrange become 2
statutory solid waste at a certain point,
potentially subject to RCRA remedial
authorities. This point is discussed
furthier in seéction H which addresses
military munitions at ranges.

Training. The Agency received a
number of comments regarding EFA's
view that military munitions used in the
training of military personnel are net a
solid waste. A number of commenters
raised concerns regarding the training of
ilitary personnel in the burning of
unused propellant increments resulting
froin artillery and tnortar training.
Commenters pointed put that the

amount of unused propellant destroved
mvay equal or exceed the propellant
actually used in firing the weapons, and
that this is contrary to the Agency's and
RCRA's waste minimization goals. EPA
agrees that the quantities of unused
propelant that is burned may equal or
be more than that used in firing
weapons since such propellants are
genefally packaged in either five or
seven bags per canister, and often the
size of a training vanges prohibits the
use of all the bags. EPA has concluded,
however, that there i5 merit to DODYs
argument that o minimize the chances
for confusion and error, military
trafiving should duplicate to the
maximum extent possible the
conditions encountered by military
personnel in combat. Using the actual
canisters and bags {which are of
different sizes) that would be used in
time of war, and fraining the personnel
in the safe management and expedient
destruction of unused propeliant is a
legitimate part of training in the use of
munitions.

Commenters also raised concerns
regarding the RCRA status of sites used
for training in the burning of unused
propellant bags, Specifically, the
conmimerters cited slevated incidences of
lung and other cancers that they argued
were possibly due, in part, (o military
burning practices, The Agency has
included in the docket for this rule a
rursher of studies and reports on the
potential impacts from open burning
emissions. A number of commenters
expressed concern that open burndng of
unused propellant, as it pertains to
military personnel training,
cortaminates the environment.
Concerns of the public particularly
focused on alr emissions, although they
also mentioned the burning of
propellant directly on the ground could
lead to soil {and possibly groundwater)
contamination. On the other hand,
studies and reports provided to the
Agency offer contradictory conclusions.
These reports are included in the
Docket,

In any case. as a precaution, and in
response 1o these concerns, the Services
often conduct the burning in lined
trenches. Also, i some cases, this
precaution has been reguired by State
regulators. In other cases, local
opposition to burning of unused
propeliant has Ted individual
instatlations to abandon the practice
{and in at least one case to abandon
tratning altogether), or to reduce the
nurnber of increments taken into the
field. Commenters suggested that EPA
reguire such Hined units and perhaps
mionitoring and closure plans for these
training units to ensure environmental
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protection, perhaps through a permit
by-rule. Because EPA has determingd
that these are product use activities,
EPA does not believe that RCRA should
he used to restrict unit locations or
compel unit designs.

Some States and citizens groups
argued that such burning could lead to
“sham’ training, when the primary
purpose is reslly waste disposal
Commenters suggested that EPA
establish criteria for training in the
destraction of unused propelant bags to
assure against “sham’ training
exercises. including documentation of
the training exercises and a minirmum
three yvear record retention time for all
such training docurwentation. The
Agency has retained the proposed
approsch regarding the training of
military personnel in the safe burning of
unused propellants because, as
mentioned above, EPA has determined
that {given the unique military activities
and the need for training} this is an
aspect of product usage and, therefore,
should not be regulated under RCRA.
On the otherhand, the Agency reaffirms
here what was sald in the preamble of
the proposed rule and earlier in today's
rule, that, to assure against sham
training, regulators may look for the
existence and use of tralning manuals,
the presence of military trainges, and
documentation of training activities as
evidence of legitimate training. Records
showing evidence of training could
include, for example, the number of
personnel rained, the date and time of
training, military persennel attendance
lists, and the amount of propellant used
in training. EPA believes that, should
activities in a specific training exercise
be suspect, such procedures and
documerntasion would provide evidence
that the activity s for training purposes
rather than waste disposal.

One commenter requested that the
Agency provide a definition of "troop”
to include DOE security personnel, and
DOE and DOD contractors, The Agsnecy
has decided not to add a definition of
“troop,” but to clarily that the terms
“troop " and Upersonmel” as used in
today's rule refer not enly te DOD
personinel, but also to BOE, Coast
Guard, National Guard, and contractor
personngl who are being trained in the
use of murnitions or explosives. In
response, the Agency has deleted
veference 1o “tronps” in preference to
the term “'military personnel,” and has
acdded a definition for "military” o the
§266.201 definitions.

Other comments réceived regarding
unused propeliant bag training
expreased concern over the lack of 8
regulatory regime over the ash or
restdue left behind after the training,

and that this ash could present an
environmental hazard. These
commenters asserted that this ash
would not be listed as hazardous waste,
but might exhibit a characteristic or
contain hazardous constituents,
although no data were submitted. As
mentioned previously, the military often
conducts these propellant burning
exercises within a-stracture that would
contain residual ash, which is then
dispused of according to RCRA
revuirements, if hazardous, The Agency
emphasizes that RCRA 7003 authority
could be applied to this ash when the
OB/QD waining site or area is closed or
at any time that it might present an
irrrndnsent and substantial
endangerment,

A commenter suggested that these
OB/0D training areas be regulated
under the same guidelines as fire
fighting training pits that require
permits to operate. The Agency wanis (o
make clear that the use of fuel in fire
training does pot require a RCRA
permit, unless the fire training were to
use waste fusl. Then the burning would
be considered RCRA disposal rather
than the use of g product for its
intended purpose. The training of
mailitary personnel in the use of military
mnitions, such as training in the
proper techniques to burn propellant,
uses standard, unused propetlant. The
Agency believes H is a reasonable
interpretation in the context of military
training 1o view training in how to burn
unused propeliant safely as not trafning
in waste disposal, but rather as part of
necessary {raining in product usage.

Range Clearance. With respect toon-
range clearance exercises; the Agency
received a broad range of comments,
Seme coramenters requested a
clarification of certain range
management activities. In response, the
Agency has reviewed a host of activities.
In particular, the collection of fired
bullets, including those that contain
lead. at indoor firing ranges, is
considered by EPA to be range
maintenance and not hazardous waste
management activities within the scope
of today's rule. EPA cautions, hewever,
that although on-range collection may
ot he a waste management activity, the
removal of such materials from the
range may result i the generation of a
solid waste, and the off-range storage
aru subseguent treatment or disposat of
stich waste may be subject to RCRA
regulation. EPA notes, however, that
lead may be recycled under the scrap
metal exemption of 40 CFR
261 831,

Commenters asked if range clearance
activities at transferring, clased, or
transferred ranges were also considered

within the scope of proposed
§281.2{gH31 (1Y) since only active,
inactive, and closing ranges were Hsted.
ERA did not generally intend to include
these range clearance activities within
the scope of this proposed section,
Under the proposal, such range
clegrance activities would not be
considered within the scope of
“intended use.” EPA has modified the
proposal slightly in the final rule, at the
request of one State, by dropping the
term “closing.”” EPA made this change
because, in ity view, ranges fall into one
of three categories: active, inactive, and
closed. A closing range Is merelv an
Tnactive’ range in the process of
hecoming 8 “closed” range. Similarly,
the rule does not include references
“transferring” or “translerred” range
since these are all either “active,”
Yinactive,” or "closed.” To help clarify
this provision, EPA has defined. in
§266.201. the terms “military range.”
“active range.” and Vinactive range,’

A commenter raised the concern that
the inclusion of the word
“contaminants” with UXO in the
context of “intended use” in range
clearance operations in the proposed
rufe could lead te a broadening of scope
16 cover many remediation activities not
directly associated with unexploded
ordnance and munitions debris. The
comnenter reguested that the Agency
clarify whether range clearance
activities may encompass @ variety of
range remediation activities related 1o
munitions contamination and media
cleanup mot Hmited to UXO and
debris}). It was not, and s not, the
Agency’s intention to broaden the
irgerpretation of the term Vintended
use’ ag it applies to range clearance or
management activities by the inclusion
of the term " contaminants” in the
regulatory language. In faet, the
proposed preamble clarified the orlginal
infert by using the terras "UXO" and
"debris” when discussing the range
clearance activity, However, in today’s
rule, the Agency has used the term
Umunsitions fragments’” instead of either
“gontaminants” or “debris” to more
closelv reflect the Agency's intent (o
fimit this provision o the recovery of
munitions fragments {in addition to the
recovery and treatment of UX0). This
provision does not apply to the
remediation of other comtaminants
{besides muritions fragments or debris],
including non-munitions related
contaminants, or media {e.g., soil.
surface water, or ground water}. Also,
thie rule clarifies that this range
clearance provision does not apply to
the management of UXU or munitions
that were buried on a range when the
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burial was not a result of product use,
nor to the burial {iLe., landfill} of
recovered UXO or debris/Tragments on a
range.

Dzassembly. A few commenters
requested the Agency clarify the
distinction between the terms
“destruciion’ and “disassembly.”
especially in the context of RCRA
permitting and “rendering a munition
safe.” The term destruction in the
military munitions context generally
miewns thermal treatment processes such
as incineration, open burning, and open
detonation, but could alse include
chemical trestment processes. Such
destructive processes usually require a
RCRA permit, unless axempted under
the ertergency response, range
clearance, or intended use provisionsin
today’s rule. The term “disassembly,” in
the context of military munitions,
generally refers to a mechanical or
physical process associated with
dismantling unused munitions (ie.,
products). The Agency generally does
not consider disassernbly to be a waste
treatment process requiring a RCRA
permit, espectally when the disasserably
is used in materials recovery activities,
which is often the case. EPA views both
“destruction” and “disassembly™ as
ways o “render a munition safe.”
making both eligible for exemption from
RCRA permitting in the emergency
response context.

A commenter questioned whether the
Department of Enerpy disassembly
procedures are covered by
§268.202()(5). Since this section
applies to military munitions, it also
applies to DOE when BOE manages
military munitions.

H. Military Munitions on Closed and
Fransferred Ranges

EPA has decided 1o pustpone final
action on proposed 40 CFR
261.2(g)(414). This proposed provision
would have identified a military
mugnition left on a closed range ora
range transferred from military contro
as meeting the statutory definition of
salid waste in RCRA section 1004027},
potentially subject to RCRA corrective
action or section TO03 authorities, until
DOD regulations were promulgated
governing the cleanup of munitions on
closed or transferred ranges.

EPA's decision to postpone action on
this section of the proposal is based in
part on comments the Agency received
on this issue and in part on the fact that
DD has not yet issued the range
cleanup rule currently under
development (the “DOD Range Bule”).
Many commenters questioned EPA’s
legal awthority to defer RCRA coverage
in favor of DOD regulations governing

the cleanup of closed and transferred’
ranges. EPA will conduct further
analyses of the comments and of the
final DOD regulation governing the
cleanup of munitions on closed and
transferced ranges {including an
assessment of whether the DOD Range
Rule is adeguately protective); based on
these analyses, the Agency will reach a2
final decision on this issue. If either
DOD fails 1o proveed with the range rule
or EPA finds that the range rule doss not
adequately protect hurman health and
the environment, EPA will be prepared
ta address this issue under Federal
environmental laws.

EPA believes that this interpretative
provision idertifying when a discharged
munition an a range becomes a saiid
waste under RCRA section 1004{27) is
not a required part of the rilemaking
mandated in RCRA section 3004{y} and,
therefore, is not subject o that section’s
statutory deadlines. EPA interprets
RCRA 3004{y} as only requiring the
Agency to identify the circumstances
under which military munitions become
sulbject to the regulatory scheme for
identified or Hsted hazardous waste
promulgated under Subtitle C. The
language of RCRA section 30044y} fully
supports EPA’s interpretation. Section
3004fy) specifically requires EPA o
identify “when militery munitions
become hazardous waste for purposes of
this Subtitle.” Proposed §261.2{g} {4} {3}
would have identified whesnt a
discharged munition becomes a
statutory solid waste, but would not
identify when that discharged mussition
hecomes subject to Subtitle € regulation.

Response to Comments

EPA received nuinerous COmMments o
the proposed regulations for closed and
transferred ranges, Since this part of the
rule is not being finalized in today's
rule, these commients will be addressed
at the time EPA takes Tinal action.

I When Used or Fired Military
Munitions Become Solid Waste,
Inciuding Military Munitions That Land
Off-Range

Proposed §261.2{gH{2) has been
revised and finglized in §266.202{c).
This section elarifies that used or firsd
mustitiors are solid wastes when they
are removed from thedr landing spet and
then either (1) managed off-range—i.e.,
when transported off-range and stored,
reclaimed, treated. or disposed of, or {2}
disposed of {i.e., buried or landfilled)
on-range, I both cases, once the used
or fired munition {5 a solid waste, it is
potentially subject to regulation as a
hazardous waste, For example, former
defense installations no longer under
military control {Le., Formerly Used

1 %it?s or ?*LEDS} sametxmes
3 unexploded ordnance or
ns fragments. Used or fired
munitiens rernaved from their landing
spot and transported off-range would
have te be Handled undet RCRA Subtitle
£ (if they are "hazardous™™), except in
emergency situations. SMmilarly, used or
fired munitions resulting from military
research or iraining exercises at
locations other than ranges {e.g.. in
testing laboratories) would be
considered solid waste when removed
from the site of use and sent to
treatment or disposal. Section
266.202{c} does not finalize one aspect
contained in proposed § 261.2{g{2): that
used or fired munitions that are
recovered and then treated on range at
a closed or transferred range funless the
transferred range is still in active use as
a range) would be a solid waste
potentially subject to RCRA subtitle €
regulations. This aspect of the rule is
being postponed along with the closed
and transferred range aspect discussed
in section H of this preamble, because
these aspects are 50 intep-refated and
they are both being addressed under
DOD's range rule,
Today's rule finalizes proposed

§261.2{z{4)(4) in §266.202(d}), which
prm’;des that munitions that land off
range that are not prompily rendered
safe {if necessary} and/or retrieved, are
statutory solid wastes under RERA
section 1001{&7}, potentially subject to
RCRA corrective action or section 7003
authorities. Today's final action is based
o the view that a failure to render sefe
arwd retrieve @ munition that Tands off
range would be evidence of an intent to
discard the munition, just as the failure
to respond to a spill of a hazardous
material eould be evidence of an intent
to discard. “Rendering safe’” might
include disarming action to prevent an
explosion as well as destruction of the
ordnance. If remedial action were
infeasible—for example, the off-range
munition wastes could not be removed
hecause the munition was deeply
buried, located vy inaccessible terrainor
could not be located—the operator of
the range would be required {o maintain
a record of the event, including the type
of munition that was-fired off range and
its Tocation {if known), for as long as any
threat remains,

Response to Commernts

Munitions Landing Off-Range. Several
commenters expressed copcern over the
relative merits of not addressing
munitions on an active range while
addressing munitions that lad off a
range. The Agency views these as
distinvtly different situations. As
discussed previously, the Agenoy views
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the firing of munitions that fand on
active ranges as product use. On the
other hand, munitions that land off
range that are not promptly rendered
safe and/ar retrieved, are mors like a
spill that is not promptly remediated,
EPA would consider these munitions to
be discarded or abandoned, or disposed
of {le., statutory solid waste potentially
subject to RCRA corrective action or
section Y003 authorities, and i removed
for subseguent management, potentially
subject to the Subtitle C repulatory
requirements). A munition on an active
rangs is where it is inended and
expected to be, and itis in a controlled
environment. As such, it is more
effectively cortrolled or managed than a
murition that has landed off-range
where it normally wouldn't be expected
to be.

§ Waste Materfals Derived From
Munitions Manufacture

As stated in the proposed preamble,
EPA doos oot believe that military
munitions manufacture raises any new
special regulatory issues that heed to be
addressed by this final rule. One issue
wis raised in the public commerts
pertaining to recycling of secondary
materials, but this issue is not unigue to
the military. As a result, the Agency has
decided that any rule changes o
facilitate recycling of secondary
materials will be considered in the
context of a broader, separate
rufemnaking. Therefore, this final rule
makes no changes to the existing rudes
regarding waste materials derived from
munitions manufacture.
K. Chemical Munitions

in the proposal, EPA solicited
comment on whether munitions
scheduled for destruction by
internasional treaty or Congressional
action shouid be classified as solid
waste. The Agency continues to believe,
for reasons discussed in the proposal
{60 CFR 58485), ihat these actions
should not, as a general matter, be
interpreted as & deciston to discard a
munition. Among ether considerations,
the proposed disarmament conventions
and Congressional directives do not
declare these items o be waste, nor do
they totally prohibit their use or require
their total destruction,
Response to Comments

Regarding chemical agents and
munitions, some conynenters supporied
the proposal stating that any action that
would delay the destruction of cherical
agents and munitions is contrary to the
pxmf:cnun of human health and the
environment, and that in their view the
proposal would not cause such a delay.

These commenters stated they would
oppose alternatives that would cause
delays. Other conumenters, however,
suggested that EPA should complete a
thorough review of alternative
westment/destruction technologies
before allowing DOD to proceed with
the currerd incifieration approach. EPA
notes that Congress has addressed the
issue of developing alternative
treatment or destruction technologies
through legislation. For a more detaiied
discussion of this issue, see section
M.2.b below. A few commanters
supported the proposed position that
chemical agents and munitions do nat
become solid waste solely by being
slated for destruction by an Act of
Congress or treaty. Some commenters
took the opposite view.

Irr developing today’s rule, EPA
continues 1o believe the position
discussed in the proposed rule.
Disarmament conventions and
Congresstonal directives to demilitarize
a weapons systerny should not be
interpreted as a decision to discard a
mumnition. In many cases, the provisions
i the treaties or conventions do not
equate 1p & decision o discard a specific
munition i that they allow, for
example, for implementation schedules,
retaliatory use, and very specific
verification procedures that do not
equate. to the process established under
RCRA.

In the context of chernical agenss and
munitons. seme commenters objectad
to any aliernative that would prohibit
States from being more stringent. As
discussed elsewhere in this preamble,
EPA agrees and has not adopted this
State pre-emption approach.

A few commenters identified the need
for listing chemical agenis as hazardous
waste, stating that these are some of the
most lethal materials in existence, yet
they are not Hsted nor {in the
cormmenter's view} are they
characteristic hazardous wastes under
EPA's RCRA regulations. One
commenter stated that the Army has
taken the position that the explasives
{e.g.. the explosive component of the
M55 rockets) are a hazardous waste, but
the agent irself is not. This becomes a
potential regulatory problem (1) when
in the demilitarization process the agent
is separated from the explosives, or {2)
for any bulk agents.

in response, EPA notes that five of the
eight chemical stockpile States have
listed the varipus chemical agents as
hazardous, and a sixth has done so
theough a consent order with BOD
regarding the stockpile facility in that
State. Moreover, based on EPA's
technical review associated with this
rule, the Agency believes that the

chemical agents and munitions in the
military stockpile subject to the
requirernent for destruction contained
in 30 11.5.C. 1521 exhibit at least one of
the characteristies identified in 40 UFR
Part 281, subpart €. In addition, DOD
has publicly committed to the
desteuction of these chemical munitions
and their agents at RCRA permitted
facilities, and s seeking RCRA permits
for all their chemical demilitarization
facilities. Based on these facts, it is not
the Agency’s current intent to list, as
hazardous waste, these chemical agents
whern they become a solid waste.

A few commenters felt that emergency
responses invalving chemical
munitions, especially those involving
none-stockpiled chemical murdtions,
should not be exempted from the RCRA
emergency permit requiremernts. The
Agency agrees that chemical munitions
should receive close oversight. FPA hay
evaluated DODY's statutory requirements
and standard operating procedures
{SOPs) and has determined that the
emergency response procedures spelied
out in today's final rule, in conjunction
with the DOD statutory requirements
and SOPs, are sufficiently protective for
chemical rounitions responses. For
example, the transport and destruction
of a lethal chemical agent are regulated
by 50 11.5.C. 1512 and 151 2a, requiring
special approvals by the Secretary of
Defense and the Secretary of Health and
Human Services prior to either transport
or destruction. Further, Congress and
affected State governers must be
notifisd prior to any such destruction or
transportation. Thus, the standards for
emergency responses in today’s rule—
including the exemption for immediate
responses and the requirements for
emergency permits-—would apply in the
same way to conventional and chemical
munitions. {See discussion in section P,
SITETEENCY Tesponses.}

Regarding comiments recelved on the
storage of chemical munitions, see the
Response to Comments portion of
section M of this preamble.

L. Genergtor and Transporter Standards

This final action makes two changes
to the RCRA generator and
{ransportation requirements as they
pertain (o emergency responses o
murnitions or explosives emergencies
and to waste military munitions,

First, 58§ 262, 1001} and 263.10()
¢larify that persons responding to
emergencies {immediate threais from
explosives and munitions} are not
subject to RCRA generator and
transportation requirements. This
provision codifies a long standing EPA
policy that applies to all explosives and
munifions emergenvy responses
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{(militery and non-military} as well as to
all conventional and chemical military
muritions emergency responses. This is
discussed furthier in section P entitied
“Emergency Responses.”

Second, proposed 58 262. 10{i} and
263.10{0) are being finalized in
§266.203 to conditionally exerapt from
RCRA hazardous waste generator and
transporter requirernents {including
RCRA manifest requirements and the
container marking requirements of
£ 262.32(h1) waste non-chemical
military munitions that are shipped
from a military-owned or -operated
facility to a military-owned or operated
T3DF in accordance with the DOBD
shipping coptrols for military munitions
{i.e,, tracking procedures). This
provision applies to waste munitions
that are not chemical munitions or
chemical agents and that are transported
by cominercial carriers who are under
portract with the military and have
signed a contractual compliance
agreement with the Military Traffic
Management Command, and who
operate under the DOD systery of
shipping controls for military
muritions. EPA 15 not extending the
conditional exemption in § 266.203 o
persons transporting “military
munitions” who are not reqguired to
comply with the DOD military
mutitions shipping controls {eg., DOE
or other pon-DOD Federal agencies or
their contractors), This provision also
does not apply to the transport of waste
military munitions to a commercial
treatment, storage, or disposal facility.
Finally, this grovision would not apply
o waste munitions shipped by the
miltitary but not under DOD’s shipping
controls designed for its muritions
inventory.

This aspect of the comditionsl
exemption does not apply to treatment,
storage or disposal regulation, and is
available only 5o lonyg as all conditions
in §266.203(2)(1) are met. EPA's
decision to adopt the conditional
exemption approach for identifving
whern waste military munitions that are
transported becoms subject ta RCRA's
transportation reguiremnents for
hazardous waste Is based on EPA's
conclusion that it is not necessary o
regulate a waste as hazardous where the
wastes are already adequately regulated,
and reasonable mismanagement
scenarios have thereby been controlied.

The conditional exemption approach
and the legal basts supporting it i8
explained in greater detail below in
section M1, entitled Conditional
Exemption For Waste Military
Munitions In Storage.

In deciding to finsalize the conditional
exemption approach for the

transportation of waste military
munitions, EPA primarily constdersd
the existing DOD shipping controls as
well as DODY's musiitions transporiaiion
safety record. The DOD shipping
standards and controls provide a
“closed-loop” system similar to the
RCRA manifest. These controls include
the following forms: Government Bill of
Lading {GBL} {G5A Standard Form
1109} reguisition tracking form DD
Form 1348; the Signature and Talley
Record (DD Form 1807} Special
Instructions for Motor Vehicle Drivers
(D) Form 836} and the Motor Vehicle
Inspection Report {BD Form 626). The
DOD Standards, ghving instructions on
the use of thess forms are DOD
Repulation 4500.9-R-—Defense
Transportation Regulation, Part i, Cargo
Movement arvd DOD Directive

6055, 13— Transportation Accident
Prevention and Emergency Response
Involving Conventional DOD Munitions
and Explosives, *'A Report to Congress
Un the Adequacy of Department of
Defense Safety Standards for
Transporiation of Hazardous Materials”
{1989} provides a summary of these
controls, These documents are available
in the public docket for today’s rule,

Faatures of the DO transportation
system inchude pre-trip routing plans,
safe havens and secure holding arsas for
vehicies experiencing difficulties or for
overnight storage, safe haven hothine,
sateilite motor surveillance and
tracking, shipper seals, dual driver
profective and escort serviees,
firefighting instructions, and electronic
notifications/communications between
shipper, carrier, and receiver.

DOD mumitions shipments also
comply with the BOT hazardous
materials transportation standards,
which address packaging, labeling,
marking, placarding, emergsncy
response, training, and shipping
documentation [48 CFR 100-179, 350-
399, DOD has made the DOT standards
mandatory for the transportation of
military munitions {e.g., DOD 4500.9-R
Defense Transportation Regulation Part
I, Cargo Movement, April 1986). EPA
has reviewed these BOD documents and
concludes that the resulting procedures,
in conjunction with the applicable DOT
standards, provide an equivalent level
of protection of human health and the
envirormment as the requirements of the
RCRA manifest systern, ‘

As aresult of these and other contrals,
DO s mundtions transportation safety
record is good, DOD makes
approximately 45,000 shipments of
milifary munitions and explosives
armually, including shipments for
demilitarization fof these shipmerts,
only a very small percentage would

invelve waste musiitions, as defined in
today's rule). According to the US.
Army Technival Center for Explosives
Safety's Explosives Safety Information
Databasg and the DDESE's Historical
Accident Database, in the past 20 years,
there have been 18-mishaps involving
commercial carriers of military
munitions in the continental U.5. Of
these, only six sccidents resulted in
fires or detonations that affected all or
part of the munitions cargo itselll In
each case, the accident was attributed to
a vehicular malfunction or accident, and
not to the munitions cargo.

The DOD shipping controls that make
up the § 266.203 conditions are those
adopted by DOD as of November 8,
1895, EPA understands that DOD may
change its shipping contrals from time
to time based on new information.
However, in Hght of the fact that DOD
has a statutory obligation o ensure
proper ifransportation of munitions, and
o prevent hazardous conditions from
arising that would endanger life and
property (see 10 US.C. §172), EPA does
not beliews that DOD would pursue any
amendments that would lessen
protection of human health and the
environment, In fact, DOD comtinues to
develop stricter shipping controls 1o
assure their weapons and components
thereof do not come under the control
of unauthorized individuals. For
examyple, DOD is developing a new
satellite tracking system due to be fully
operational, worldwide, in the next
several years, Moreover, DOD also has
iong had experience regulating
explosive safety havards, which directly
affect DHGEY's own personnel. Further,
today’s rule provides that BOD will
publish notice of any smendments to
the DOD shipping controls b the
Federal Register. DOD will also provide
EPA with DODYs determination of
whether the amended shipping controls
arg less protective than the current
standards. If EPA in its discretion
determines that revisions to the
conclitional exemption in today's rule
are necessary to protect human health
and the environment, the Agency will
propose such revisions. Citizens may
also petition for rulemaking under
RCRA section 7004, 42 U.5.C. section
6974, using the procedures set forth in
A0 CFR Part 260, subpart C, to reguest
EPA to revise the RCRA conditional
exemption in lght of any amendments
to the BOD shipping controls, Under
today's final rule, DOD amendments to
its shipping controls rules become
effective for purposes of the conditional
exemption only when DOD publishes 3
notice in the Federal Register that its
shipping controls have been amended,
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In summary, given the protective
nature of the DOD shipping controls,
and the Services’ record in providing for
the safe iransportation of military
munitions, the Agency concludes that
RERA hazardous waste regulation is
unnecessary when waste military
munitions are transported in
compliance with DOLY shipping
controls. The regulatory oversight
created by today's rale provides further
assurance that the DOD shipping
congrols are followed and protectiveness
is maintained.

In enacting RCRA section 30044y},
Congress instructed EPA o identify
when military munitions become
hazardous waste subject to Subtitle C
regulation. Congress also instructed
EPA, after consultation with the
Department of Defense and the States, to
develop storage and transportation
requirements for such waste military
munitions that are both protective of
human hwealth and the environmentand
ensure that they are safely managed.
Following £PA's consultation with DOD
and the States, BPA concludes that the
mnst reasonable manner of
accomplishing Congress’ geal is to allow
DOD o continue {0 transport waste
military munitfions under DOD shipping
controls, which~—when followed—
provide adequate protection, rather than
impose a second regulatory scheme that
adds little in the way of protectiveness,
Thus, RBCRA section 30040 further
supports the approach taken in this
rulemeking,

EPA also concludes that specifically
identifying the conditions under which
saste military muanitions become
subject to RURA Subtide Cand
providing for independent regulatory
oversight of these conditions adds
significantly to the reliability and
pratectiveness of the system of DOD
shipping controls.

EPA emphasizes, however, that ifa
transporter of waste military munitions
claims the exemprion, but fails to
transport waste military munitions in
compiance with the provisions of the
conditional sxemption, the non-
compliangt waste would no longer be
exgtapt, so the transpeorter would be
subject to additional regulatory
requirements and could b biect to
enforcement action {or citizen suit) for
violations of hazardous waste
reguirements. For example, where waste
mititary munitions lose their
conditional exemption due to a
violation of a cendition, the transporter
of the waste could face penalties for
transportation of hazardous waste
without g manifest. As a mechanism to
assist in the determination of whether
the transportation of waste military

runitions is compliang with the ferms
of the exemption, the Agency is
impeosing {in § 2686.203{){iv})) a self:
reporting requirement, Under this self:
reparting requirement, the transporter
must provide arsl notice to EPA within
24 hours, when becoming aware of: (a)
arry theft or Ioss of the waste military
miunitions, or {b} any failure to meet a
condition of § 268.203{){1) that may
endanger human health or the
envirorment. The transporter must also
provide a written report describing the
conditions of the viclation or theft
within 5 days of learning of it. In
addition, if any waste military ‘
mupitions shipped under subsection
{a}{1} are not received by the receiving
facility within 45 days of the day the
waste was shipped, the owner or
operator of the receiving facility must
report this non-receipt to the EPA
within 3 days.

Under §266.203{0), where the
condditional exempiion has been lost, the
transporter may apply to EPA to
reestablish the conditional exemption.
Once the waste returns to compliance
with all conditions of the exemption, an
application for reinstatement of the
conditional exemption with respest to
such waste may be filed with EPA. If
EPA finds (hat reinstating the
conditional exemption for that waste is
appropriate, based on factors like those
described in §266.203(c), EPA may
reinstate the exemption, Reinstatemeant
s not automatic, but H EFA does not
respond toan application within 50
days, the conditional exemption would
beé deemed reinstated. However EPA
may terminate the reinstatement at any
time—even after the 50 period—if it
finds that the reinstatement is
inappropriate based on factors Hke those
described in § 266.203(c).

EPA emphasizes, however, that the
generator of waste military munitions or
explosives must still make the
determinations identified in 40 CFR
262.11 inovder 1o comply with the
provisions of §§ 266.203 and 2066.205
{discussed below), notably in order to
know which materials are subject to
exception reporting and notification
requirernents.

Response to Comments

The Agency received numercus
comments on the proposed exempiions
from transpurter standards for
shipments between military facilities
urider the DOD materials transportation
standards, Some commenters ohjected
to the Agency's reliance on the current
DO standards for the transport of
unused military munitions as
environmentally protective. The Ageacy
is convinced that exempting DO from

the manifesting requirements is
protective based primarily on the
existing and comprehensive internal
comtrols that exist and are used within
the Services tofrack shipments of waste
mragsitions. In additton, DODs safety
record provides evidence of the
effectiveness of the DO shipping
requirements and DOD's commitment to
safe transportation and management.
Thus, the Agency feels confident that
reliance on these DOD safeguards and
practices is protective. Given this, the
Agency feels the additional burden of
RCRA manifesting is duplicative and
HNNSCESSArY. Some commeniars
expressed concern that the usual RCRA
protections implied in the "cradle to
grave’ tracking of hazardous waste
would not be applicable under this
approach since manifests {which
provide this Hnk from cradie to grave)
are not reguired. Again, EPAis
confident that the DOD tracking and
security system is at least as effective as
the RCRA manifest in assuring that
waste munitions are tracked from
“eradle to grave,”

Some commenters requested
clarification as {0 the applicability of
these exemptions to DOE, Coast Guard,
ard fo commercial ransportation of
military munitions, As discussed above,
the Agéncy has decided to provide the
manifest exemption, as propused, to
BOD, DOE, she Coast Guard, the
National Guard, commercial
transporters and other parties under
contract toor acting as an agent for
DOD, who are obligated to operate
under the BOD shipping requirements,
The Agency has not provided a similar
exemption to copunercial or other
Federal transporters who gre not subject
1o the DOD transportation standards,
even if they voluntarily follow the DOD
standards.

M. Storage Standards

1. Conditional Exemption for Waste
Military Munitions in Storage

a. Conditional Exemprion for Waste
Non-chemical Munitions. In sddition 1o
promulgating RURA storage standards
for munitions that become regulated
hazardous waste, EPA is also Hnalizing
3 “econditional exemption” approach o
identify when waste non-chernical
military munitions become subject to
RURA subtitle © storage regulation.
Through today’s rulemaking, EPA is
enydeavoring to ensure the safe storage of
waste munitions while at the same time,
ot unnecessarity duplicating or
impeding existing regulation and
handling of such wastes. While the
Agency believes that the subpart EE
contrals, discussed below, are necessary
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for the storage of waste munitions that
are not already regulated and for waste
military munitions that are not managed
in compliance with existing controls,
EPA does not believe that subpart EE
regulations are needed where waste
mititary murnitions are being properly
handled in compliance with the
extensive DDESB standards {and other
conditions set out in today’s rule).

Accordingly, todav's rule provides
that waste non-chemical military
murrtions that exhibit a hazardous
characteristic or are Hsted as a
hazardous waste are subject to
hazardous waste storage regulation at
the point they become solid waste under
266.202, except when they meet aff of
the conditions set forth in 40 CF.R.
266.205{a1).

The conditional exemption in
§ 266.203 applies only to waste military
non-chemical munitions that are subject
to the jurisdiction of DDESE {which
could include military-owned
munitions at contractor-operated
facilities), including products that Dol
determines are solid wastes under
today's § 266.202(bj{4} and unexploded
ordnance recovered from ranges and
moved nte storage priot o treatment or
disposal. EPA i3 not extending the
conditional exemption option in today’s
rule to owners or operators of storags
facilitizs storing non-military waste
munitions and explosives, nor to
persons storing “military munitions”
who are not subject to the jurisdiction
of the DDESB {e.g.. DOE or other non-
20 Federal agencies or contractor
facilities not directly or by coniract
subject to DDESB controls). EPA has
provided an exemption for “military™
waste munitions based largely upon the
fact that DBESB standards apply to and
are hinding on the military, and there is
an institutional oversight process within
the military. A similar structure of
mapagement controls is not present for
non-military munitions.

The conditional exermption from
RCEA storage requirenents dops not
apply to transportation, treatment, and
disposal regulation, and is availabie
only so long as all conditions in
§ 266.205{a} {1} are maet.

1. Legal Basis for Conditional
Exemption Approach. EPA’s approach
is based on its view that RCRA §3001 {5}
provides the Agency with flexibility, in
deciding whether to list or identifv s
waste as hazardous, {o consider the
need for regulation. Specifically, RCRA
§ 3001 requires that EPA, in determining
whether 15 list 2 waste as hazardous
waste, or to otherwise identify a waste
as hazardous waste, decide whethier a
waste “should be subject o the
requirements of Subtitle €. Hence,

RCEA 300 authorizes EPA o
determine when Subtitle C regolation is
appropriate, The statute directs EPA 1o
regulate hazardous waste generators
{section 3002()), hazardous waste
transporters {section 3003{a)}, and
hazardous waste treatinent, storage and
disposal facilities {section 3004{a)} “as
necessary 1o protect human health and
the errvirenment.” By extension, the
decision of when a waste should be
subject 16 the reguldtory requifernents of
Subtitle C is sssentlally a question of
whizther regulatory controls
promulgated under sections 3002-3004
are necessary 1o protect hnman health
and the environment.

EPA has consistently interpreted
section 3001 1 give it broad Hexibility
in fashioning criteria for hazardous
wastes (o enter or exit the Subtitle
regulatory sysiem. EPA's longstanding
regulatory criteria for determining
whether wastes pose hazards that
require regulatory control incorporaie
the idea that a waste that is otherwise
hazardous may nol present a hazard if
already subject to adequate regulation.
{(See, e.g., 40 CFR 261.11{a}{3){x}. which
remusives EPA to consider action taken by
other governmental agencies or
regulatory programs based on the health
or environmental hazard posed by the
waste.} Thus, where a waste might pose
a hazard only under limited
management scenarios, and other
regulatory programs already address
such seenarios, ¥PA is not reguived o
classify a waste as hazardous waste
subject o regulation under Subtitle €.

At least two decisions by the U5,
Court of Appeals for the D.C, Circult
provide support for this approach o
regulating wastes as hazardous waste
only where necessary to protect human
health and the environment. In Edison
Electric Institute v. EPA, 2 F.3d 438
{D.C. Cir. 1893}, the court upheld 4
temparary exempiion from Subtitle ©
for petroleurs-contaminated media
hased on the fact that the potential
hazards of such materials are already
controlled under the underground
storage tank regulations under RCRA
Subtitle L In reaching its decision, the
court considered the fact that the
Subtitle I standards could praves
threats to human health and the
environrnent o be an importard factor
supporting the exemption. Id. at 466.
Similarly, iIn NRDC v, EPA, 25 F.3d
1063 {(D.C. Cir. 1994). the court upheld
EPA’s finding that alternative
management standards for used pil
promulgated under RCRA section 3014
reduced the risks of mismanagement
and eliminated the need to list as a
hazardous waste used oll destined for
recycling.

This approach is fully consistenit with
RCRA section 3004y}, which directs
EPA to identify when mthtdz‘y )
munitions become hazardous waste
subject to Subtitle C regulation. The
section spetifically calls upon EPA-in
U}nsuha{ien with the D drtmem af
ferise and the States-
storge and transportation requiremcms
for waste military munitions that are

bath ‘protective of human health and the

environment and ensure that they are
safely managed. Following EPA's
consultation with DOD and the States,
EPA concludes today that the most
reasonable mianner of accomplishing
Congress” goal 1510 allow DOD 1o
continue to store waste military
muunitions under DDESE standards,
which-—when followed—provide
adequate profection, rather than Imposs
a second regulatory scheme,

Thus, RCRA section 3004{y} further
supports the approach taken in this
rulemaking.

EPA's belief that RBCRA section
3001{a) provides the Agency with the
flexibility to consider good management
praciice in determining the neged o
regulate waste as hazardous, is also
informed by the statutory definition of
hazardous waste (section 1004(5)(B}, see
alse 40CFR 261.10{a)). EPA hd:&
interpreted the statutary definition as
incorporating the idea that a waste that
is otherwise hazardous does not require
regulation {if properly managed). For
example, EFA's regulatory standards for
listing hazardous wastes allow
consideration of a waste’s potential for
mismanagement {see 40 CFR
261.11{a343), which incorporates the
language of RCRA section 1004{53{B},
anc 4 CFR 261.11{cy(3Y{vii), which
requires EPA to consider plausible types
of mismanagement],

The legislative history of RCRA
Subtitle C supports this interpretation,
stating that “the basic thrust of this
hazardous waste title is to identify what
wastes are hazardous in what quantities,
gualities, and concentrations, and the
methods of disposal which mav make
such wastes hazardous.” H. Rep. No.
941491, 94th Cong.. 2d Sess.6 (1976},
reprinted in A Legislative History of the
Solid Waste Disposal Act, as Amended.
Congressional Research Service, Vol .1,
567 {1991 Hemphasis added). This
approach also finds support in the D.C.
Circuit's decision in Edisen Eleciric
Institute v, FPA, 2 F.3d 438 (8.0, Cir.
1943}, In that case, the court remanded
EPA’s RCRA Toxicity Characteristic
{TC™1 as apphied to certabn mineral
pmwa&mg wastes because the TC was
hased on modeling the mismanagement
scenario of disposal in a municipal solid
waste andfill, vet EPA provided
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inadequate svidence that such wastes
were ever placed in rounicipal landfills
or similar units. Accordingly, if EPA
were t fnd that the mismanagement
scenarios of concern for a particular
waste were implausible, the Agency
may find that it is pot necessary to
subject that waste to Subtitle C
regulation.

EPA recognizes that in the early
1980's its interpretation of RURA's
definition of hazardous waste focused
ogt the inherent chemical composition of
the waste, and assumed that
mismanagement of such waste weuld
oceur and would result in threats to
bogrsan health or the environment {see
453 FR 33113, May 19, 1980). However,
after more than 13 years of experience
with the management of hazardous
wastes, EPA believes that it §s no lenger
revuired-—nor is it aceurate and fair—to
assums that all inheremly hazardous
wastes will be mismanaged, thus
creating the necessity to regulate them
under subtitle C.

Indeed, in several receryt hazardous
waste listing decisions, EPA identified
potentizl “mismanagement’’ scenarios
for both wastewater and non-wastewater
sources, and then looked af available
data to determine i these
mismanagement scenarios were
plausible given available information
about current waste management
practices.

In deciding to finalize the conditional
exermption from RCRA regulation for the
storage of waste military munitions,
EPA considered several factors. First,
and primarily, EPA relies on the fact
that the storage of all military mumitions
{including waste munitions) by the
military services is subject to the
specific requirements of existing DDESB
standards for the management of
military munitions, While these
standards have safety as the primary
concern, EPA and one interested party,
representing certain members of the
waste treatment indusiry, have reviewed
the DDESB standards in detail, Both
conchuded that the technical design and
operating standards of the DDESH meet
or exceed RCRA standards in virtually
all respects, though theve were gaps in
certain procedural requirements and in
areas unrelated to risks from explosive
materials {e.g., in requirements (o
coordinate with local suthorities or in
vnit closure requiremens). Based on its
review (which has been placed in'the
docket}, EFA does not believe these gaps
wnderming protection of human health
and the environment in any significant
way, ar that the superimposition of
RCRA specific standards would
significantly increase protection. The
DDESE standards {"DOD Ammunition

and Explosives Safety Standards,” DOD
6055.9-8T1) are in the docket for
today’s rulemaking, and may also be
obtained by contacting the DOD
Explosives Safety Board, 2461
Eisenhower Ave, Roam 856-C,
Alexandria, VA 223310600, These
DDESE standards provide design and
operating standards that, in part,
minimize the potential for explosions
and minimize the impact should an
explosion occur, based on four factors
that relate 1o the phyvsical and chemical
characteristics of these materials: (1}
compatibility groupings, (2) hazardous
class, (3} net explosive weight (NEW),
and {4} quantity distance formilae. The
EPA analysis "A Comparison of RCRA
Storage Requirernents with DOD
Reguirements for Storage of Military
Munitions,” EPA, October 31, 1995, is
in the docket for this rulemaking {and
was available for public comment
during the comment period for this
rulel.

The applicability of these standards to
waste military munitions in storage is
the miajor reason for EPA's belief thar-—
in specified circumstances-—it is not
necessary to subject these wastes to
RCRA storage regularion.

Second, EPA believes that specifically
identifying the conditions under which
waste military munitions become
subject to BCRA Subtitle €, and
providing for independent regulatory
oversight of those conditions, adds
significantly to the reliability and
protectiveness of the system of DDESH
standards.

Third, EPA believes that the fact that
the DDESE standards generally apply to
military muniticns and. if viclated, can
have significant consequences, provides
further assurance that the conditions for
exemption will be met. For instance, if
a member of the military 1s found 1o
have violated the DDESE standards, that
person is subject to military disciplinary
actions. Safety Standards for Storage of
Bxplosives and Ammunition, 41 Op.
Aat'y Gen. 38 [1949).

Finally, EPA has reviewed
documentation concerning incidents
involving the handling of DOD
manitions, and cortinues o believe that
DOD has a good safety record in storing
all military munitions {including
“waste” munitions, which constitute a
tiny fraction of the overall quantity of

murnitions managed by DOD}. Certainly,

there have been incidents over the years
that involved munitions detonation, in
some cases leading to injury or property
damage. However, few if any of these
incidents involved waste munitions.
Muoreover, given the vast quantity of
muritions managed by DOD and the
dangerous nature of the material, EPA

concludes that the safety record has
heen good, and furthermore, that
regulation under RCRA subtitle C is
unlikely to signitficantly improve that
vecord.

In summary, given the protective
nature of the DDESB standards, and the
Services’ record in providing for the safe
storage of military manilons, the
Agency helieves that RURA subtitle €
regulation is not necessary for waste
military munitions managed in
compliance with these stanelards, The
regulatory oversight created by today's
rule provides further assurance thatthe
standards are followed and
protectiveness is maintained,

2, Implementation and Enforcernent
Issues. It is importard to emphasize that
if a military facility claims the
conditionsl exemption in
§ 266.2050)(1), but fails 1o store waste
mibitary munitions incompliance with
the provisions of that exemption, that
facility’s mismanaged waste, and any
urHy in which that waste was
mismanaged, would no longer be
exampt. Accordingly, the facility would
be subject to additional regulatory
requiremerntis {e.g.. & RCRA storage
permit} and could be subject o
enfarcement action {or citizen suit) for
violations of hazardous waste
requirements.

As a mechanism o determine if the
units used to store waste munitions are
in compliance with the terms of the
exemption. the Agency is imposing {in
§266.205{¢)) as a condition for the
exemption a self-reporting requirement.
Under this self-reporting requirement,
the awner or pperator must provide oral
natice to EPA within 24 hours, when
the awner or operator becormes aware off
{a} any loss or theft of the waste military
munitions, or (b any failure to mest &
condition of § 268.205{a}{1} thal may
endanger human health or the
environment. The owner/operator must
also provids a written report deseribing
any fatlure to comply with any
condition for the exemption, or a loss or
theft, within 5 days of learning of it

When a vielation of 266.200{a) otours,
the waste i question automatically
loges it exemption. Under 266.2051c),
the owner or operator may apply to EFA
1o reestablish the conditional exemption
orce the waste returns to compliance
with all conditions of the exemption.
Depending on the circumstances, EPA
may, inits discretion and considering
factors such as those described in
§266.205{c), reinstate the exemption.
Reinstatement is not automatic, but if
EPA does not act on an application
within 80 days, the conditional
exermption would be deemed to be
granted: However, EPA may, after
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considering appropriate factors such a8
those provided in § 266.205(¢), revoke
an exemption reinstated by default at
any time, even after the 60 period.
Reinstatement decisions will be made
by the Director {as defined in 40 CFR
270.2). Any owner or aperator who
claims that EPA reinstated the owner/
operator's conditional exemption must
be able to demonsirate that the
reinstatement has been approved by the
Dirsctor.

Further, as a4 mechanism (¢ enable the
regulatory agency to know which wastes
and which storage units are subject to
oversight under this approach, EPA has
established a requirement for a
notification within 80 days of when a
storage unit is Hrst used to store waste
military munitions for which the
conditional exemption is claifned.

It order for the regulatory agency o
know when a storage anit will no longer
be used (o-store waste military
munitions subject to § 266.205{a),
§266.205(b} requires Do) 1o notify the
appropriate regulatory authority of that
fact,

3. Amendments to DDESB Standards,
The DDESB storage standards that make
wp the § 266.205{(a}{1} conditions are
those adopted by the DDESB as of
Neovember 8, 1885, EPA understands
that the DDESBmay change its storage
standards from time o time. However,
in Hght of the fact that DDESB has a
statutory obligation to ensure proper
storage of munitions, and to prevert
hazardous conditions arising from
storage of muriitens that would
endanger life and property {see 10
UB.C. 8172}, EPA doss not consider it
likely that DDESE would pursue any
amerndnyents that would lessen
protection of human health and the
environment. DDESE also has a long
experience regulating axplosive safety
hazards, which directly affect DOD's
own personnel. Further, today's rule
provides that DOD will publish notice
of any amendments 1o the DDESB
sterage standards in the Federal
Register. DOD will also provids EPA g
preliminary determination of whether
the amended standards are less
pretective than the current standards. If
EPA in its discretion determines that
revisions to the conditional exemption
in today’s rule are necessary to protect
human health and the environment, the
Agency will propose such revisions.
Citizens may also petition for
rulemaking to request EPA o revise the
RCRA conditional exemption in light of
anty amendments to the DDESB
standards {see RCRA section 7004},
and 40 CFR 280.20).

EP A understands that DOD officials
have authority, in some circumstanoes,

to grant walvers or exergptions from
DDESR standards for mititary
munitions, where necessitated by
strafegic o other compelling reasons,
However, EPA helieves that a waiver for
waste military munitions could be
inconsistent with the basis for the
conditional exernption established by
todav's rule. Thersfore, a wabver from
atherwise applicable DDESE storage
standards will terminate the eligibility
of affected waste mumnitions for the
corslitional exemption, subject to
reinstatement by EPA pursuant to

§ 266.205(c). The existence of a waiver
will not preclude the owner or opetator
from storing waste military munitions in
compliance with the requirements of 40
CFR Parts 264 or 265, subpart EE.

b. Waste Chemical Mursidtions 1.
Appdicabiiity of RCRA Requirements to
Waste Chemical Munitions. " "Chemical
agents and munitions” are defined as in
the Depariment of Defense
Authorization Act of 1986, 50 U.5.C.
82 H{3{1); this statute is the
comprebensive congressional scheme
fur the management and ultimate
destruction of chemical agents and
magtitions.,

LUinder the original 1880 RCRA
regulations, and under today’s federal
RCRA regulations, a waste is hazardous
if it is specifically listed as a hazardous
waste, or if it exhibits a hazardous
characteristic such as reactivity. See 40
CFR Part: 261, subparts B and £,
Chemical agents and munitions become
harardous wastes it {a) they become a
splid waste under 40 CFR 266,202, arud
(b} they are listed as a hazardous waste
ar exhibit a hazvardous waste
characteristic; chemical agents and
munitions that are hazardous wastes
must be managed in accordance with all
applicable requirements of RURA,

Baged on EPA's technical review
associated with this ruls, the Agency
beleves that the waste chemical sgents
and munitions in the military stockpile
exhibit at feast one of the characteristics
identified in 40 CFR 281 subpart C.
These chemical waste agents and
munitions would be hazardous wastes,
required to comply with RCRA
reguirements. (Note that even though
the characteristic nature of waste
chemical agents and munitions may not
have been well understood in the past,
the Department of Defense has, as a
miaiter of policy and/or State Jaw, been
mignaging these waste cherical agents
and murnitions in compliance with
RCRA requirements, and subject io
RCRA permits)

2. Inapplicability of Conditional
Exemption. EPA is not extending the
conditional exemption in §266.205(){1)
to-waste chemical agents and munitions.

This decision should not be construed
as a negative assessment of DOD's
standards or management of chemical
agents and munitions. Indeed, DOD has
a sound record for the safe storage of
chemical munitions and agents. This
decision is based on the Agency's belief
that chemical agems and munitions are
more akin to other types of chemical
waste that RORA typically regulates
than are waste conventional weapons,
In addition, as noted above, waste
chemical agents and reunitions ave,
sither because of State law or DOD
policy, already stored in RCRA
regulated units and the public has come
to expect that, EPA sees 1o reason to
disrupt the current situation,

3. Inapplicability of RCRA Storage
Prohibition, EPA s today codifying its
interpretation that RCRA section 3004{)
does not apply to waste chemical agents
and musdtions. (See § 366 205{d}{2) of
today’s rule.}

By way of background, RCRA section
3004 prohibits the storage of
hazardous waste for which one or more
methads of land disposal are prohibited,
unless such storage is for the sole
purpose of accumulating guantities
needed for proper recovery, treatment,
or disposal. Edison Electric Institute v
EPa, 996 F.2d 326 (D.C, Cir. 1983},
Land disposal restrictions have been set
for waste exhibiting any of the
hazardous waste characteristics, and
thus the storage prohibition would, on
its face, appear to apply towaste
chemical agents and munitions that
exhibit a characteristic. Congress
enacted section 3004(]) in 1984 because
it “believed that permitting storage of
large quantities of waste as a means of
forestalling requived treatment would
involve health threats equally serious to
those posed by land disposal, and
therefore, opted in large part for a "treat
as vou go’ regulatory regime.” if. at 329
(quoting Hazardous Waste Treatment
Council v. EPA, 886 F.2d. 355 357 (D.C.
Cir. 19849). The fact that treatment or
disposal capacity for a waste does not
exist or is inadequate 15 not encugh, by
itself, to overcome the siorage
profijhition. Id. at 336,

However, in the case of chemical
agents and munitions, Congress has—
subseguent o enactmernt of section
3004{—statutorily limited DOTY s
ability to move waste chemical agends
arud munitions from storage 10 reatment
and disposal; EPA believes that this
demonstrates Congress” intention that
the storage prohibition should not apply
to waste chemical agents and munitions.

Specifically, in 1885, one vear after
enacting RCRA section 30044}, Congress
established & comprehensive scheme for
the management and ulfimate
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destruction of waste chemical agents
and munitiong. See 50 U.5.C, section
15821, That scheme, which Congress has
updated and amended repeatediy in
intervening years, reguires detailed
study of destruction options for the
cherical agents and munitions, and
provides for destruction of the chemical
agents and muanitions to be completed
by a set date. See, eg, 50 US.C, section
1521 {a), (b}, and {d}. As originally
enacted, Congress required destruction
of the chemical agents and munitions by
September 30, 1994, but Congress has
extended that deadline recently to
December 31, 2004, 30 | . section
1521(6}5). Congress has further
required that certain studies be
completed prior to destruction {see, eg.,
50 UB.C. section 1521{); Pub. L. Mo,
180, 100th Cong., Ist Sess., section
125{b}. {c}, (d} (Dec. 4, 1987}, 101 Stat
1019, 1643, 1044}, During this mandated
study phase, during construction of the
destruction facilities {zee 50 U.S.C.
section 1521 {c{VB)L12), and while
destruction is ongoing, Congress
necessarily envisioned that these waste
chemicsg] agents and munitions would
be stoved. Indesd, Congress specifically
reguired DOD annually 1o assess and
report “how ruch longer the stockpile
can continue to be stored safelv.” 50
LS., section 152H{MIHCHL)
Highlighting that Congress did not
intend these agerts and munitions to be
destroved until completion of a process
to ensure environmertally safe
destruction, Congress last year
specifically prohibited construction of
chemical weapons incinerators at two of
eight storage sites, pending study of
other destruction alternatives, See
Omnibus Consalidated Appropriations
for TOU7, Pub. L. 208, 104th Cong., 2d
Sess., section BO85, reprinted in 9A
US.CCAN 396, 397 {(Nov. 1996},
Lm}gress also has restricted
rransportation of chemical agents and
munitions, so that chemical agents and
munitions cannot be transporied from a
storage facility that lacks dispasal
capacity o a a storage facility that might
have such capacity. See id, at 397-98;
see also 50 U.5.C. section 1512, 15214
Iy Hght of the detatled Congressional
plan for destruction of the chemical
agents and munitions, and their
necessary sterage pending destruction,
EPA bedieves that Congress could not
intend the prohibition on storage in
RURA section 3004{) to apply 10
chemical agents and munitions. EPA
believes that the issuance of this
interpretation is necessary 1o reconcile
the otherwise conflicting provisions of
two federal statutes, and ks within EPA’s
mandate under RCRA section 3004(y} to
issue regulations that provide for safe

storage of waste chernical agents ansd
munitions.

This interpretation is an interpretative
rule that reconeiles specific, existing
statutory provistons; under 5 US.C
section S53(BMIHAL 1t is not subject (o
formul public notice and comiment
rulemnaking procedures,

2 Subpart EE. As noted above, EPA
believes that RCRA regulatory controls
are necessary for waste munitions not
atready regulated, and for waste military
munitions thal are not being managed in
compliance with the comprehensive
DIDESE stanclards. At the same time,
however {and as discussed in the
proposed rule on wasts munitions),
EPA's view is that the specific RBCRA
regulations currently applicable to
hazardous waste storage units {e.g., the
container and tank standards) are not
the best it for waste munitions and
explosives. Rather, the Agency has
developed a tailored version of the
RCRA storage standards 1o better reflect
the nature of waste munitions and
explosives, and to ensure that the
regulatory requirements do not interfere
with the safe handiing of thess
miaterials. See 60 FR %4?‘% November
8. 1993).

The Agency has clear authority under
section 3&84{ )t establish storage
standards “as necessary to protect
human health and the environment™’;
the storage standards presently in 40
CFR Part 264 were designed to cover
canventional waste management units
such as tanks and containers; today’s
subpart EE standards are Tocused on the
storage of hazardous waste munitions
and explosives in magazines designed
for explosive materials. Accordingly,
EPA is finalizing proposed subpart BE
ity 40 CFR Parts 264 and 285 for waste
military miunitions and commercial
munitions and explosives that have
become hazardous waste subject (o
subtitle €.

EPA has modified proposed subpart
EE in one substantive respect. In
response to suggestions by some
vommenters, the Agency is extending
subpart EE applicability to hazardous
waste non-military munitions and
explosives, as well as 1o harardous
waste military munitions and
explosives, EPA believes this change is
reasondble because the subpart EE
performance standards are equally
appropriate for non-military munitions
and explosives, which closely resemble
cettain military snunitions {e. ¢, small
arms amrnunition). As noted in the
proposed rule, this subpart combines
the environmental features of the
existing RCRA storage unit standards
with performance standards based on
the DOD Explosives Safety Board

{DDESE) munitions storage standards
{which are comtained in DOD 6055,9~
STD—HOD Ammunition and Explosives
Safety Standards) to minindze potential
incongistencies or conflicts between
RCRA regulatory requireinents and
DOD's explosives safety standards. {This
is consistent with the mandate in RCRA
section 30044y} to address both
profectivensss and safety.} It is equally
important to ensure that owners and
operators of storage facilities for non-
military waste munitions and explosives
have a unit standard that considers both
the traditional RCRA concerns and the
need {0 assure explosives safety,

Subpart EE is not the exclusive
manner for storing hazardous waste
munitions or explosives, but rather,
provides an alternative for the storage of
hazardous waste munitions and
explosives under RCRA, Depending on
the explosive hazards, a facility owner
of operator may still seek a storage
permit for waste munitions and
explosives under the already existing 40
CFR parts 264 and 265 standards for
ather types of starage units, including
containers {subpert I}, tanks (subpart Ji,
and contatnment buildings {subpant
DO, An owner or operator would apply
for a permit under the most appropriate
of these standards.

In developing the sebpart EE
standards, the Agency carefully
examined the DDESE standards, which
have been developed to protect against
explosions and to minimize the hnpact
if one should oceur, and in doing so
EPA concluded that the DDESB
standards are generally protective of
huoran health and the environment, The
subpart EE standards include the three
basic designs of magazines that are
found in the DDESE storage standards:
{1} earth-covered magazines (ECMs)
{which are frequently used for shock
sensitive and other munitions), {2)
above ground magazines (AGMs) (which
might be used formunitions that do not
pose a mass detonation or fragment
producing hazards), and (3) outdoor or
open storage areas typically for
munitions that do not pose a significant
potential for explosion).

Today's rule also establishes design,
operation, monitoring, inspection,
closure, and post-closure care standards
consistent with the standards for other
RCRA storage units. These standards set
cortainment and control performance
standards to prevent contamination of
soil, grownd-water, surface waters, and
the air. The standards requive a primary
barrier or containment system, which
may be a bomils shell, a protective
casing, a storage cordginer, or atank.
For non-liguid wastes stored ouidoors
or i open storage areas, the unit design
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antd operation must provide that the
waste will not be in standing
precipitation. This may be
accomplished by a number of design
ary] operating features, including a
slaped impervious base, 2 pervious
base; and/or waste slevation.

For those few waste musitions that
are Hguids, in addition to the primary
barrier or container, the subpart EE rules
reguire units to be sguipped with a
secondary containment or vapor
detection systen. The secondary
contairmmentor vapor detection system
design, operation. controls, and
manitoring features may include a
combination of sumps, pumps, drains,
slope, double-walled containers or
tanks, overpacks, and/or elevated waste
or pther fearures that provide that any
refeased liguids are contained or
prompily detected so that an
appropriate response may be teken fe.g.,
additional containment, such as a
container overpack, or removal from the
waste area). Far Hauid and Bouid-filled
waste munitions {e.g., the stored waste
chemical munitions}, the Agency
considers the sterage of the munition
inside a sealed storage casing a5 a means
of achieving secondary cordainment,

Monitoring and inspections are
required to assure that the contalnimerst
systems and confrols are working as
designed, that the wasles are stable, and
that no contaminants that might
acversely affect human health or the
ervvironment are being released from the
magazine. In addition; all hazardous
waste musitions under subpart EE
would have to be inventaried at least
anniually, which is consistent with
carrent DOD requirements.

The closure standards mirror the
other RCRA storage unit closurs
standards, requiring waste and
coptaminant removal and containment
system decontamination {where
practicable}, When “clean closure”
cannot be accomplished, the landfill
closure and post-closure standards
apply.

Response to Comments

EPA received numerous commernis on
proposed subpart EE and the three
alternatives that EPA proposed in the
preamble to the proposed rule.
Regarding subpart EE, some commenters
said it is top peneral to be effective,
whereas others supported i, some
saying it should he exparmded to be
available for all munitions and
explosives storage, not just military and
not just munitions since the other
existing storage standards under RCRA
are not as tallored or specific to
explosives, Regarding the former
comments, FPA believes the advantage

of general performance standards is that
they allow flexibility in establishing site
specific design and operating standards,
40 CFK part 264, subpart X, is an
example of a RCRA Subtitle
performance standard, The disadvamage
of performance standards as pointed put
by the commenters is the lack of
specificity. In the case of subpart EE,
however, EPA has included some
specificity {e.g.. secondary
contatinent). Alse, the DDESB
standards or ether applicable standards
fe.g.. DOE, Coast Guard, NASA, BATE
aned Standard Operating Procedures
{SOPs) may be incorporated as
appropriate w add specificity in the
develppment of permit standards. Stice
there are so many standards and 30Ps
for munitions and explosives, both in
the private and public sectors, this
approach provides the flexibility to
incorporate these without having
restrictive or conflicting RCRA
standards, Commenters asked if military
or other SOPs wiould be subject to
regulator review. To the extent that they
are used in the subpart BE permit, they
would be subject to regulator and public
review during the permitting process,
and when incorporated into 2 RCRA
permit, they becoms regulatory
reguirernents, Regarding the comments
supporting expanding the coverage of
the proposed subpart EE, EPA conours
and has expanded the applicability of
subpart EE in the final rule to make it
an available option for the storage of all
waste munitions and explosives. For
thig reason, subpart EE has been
resained in parts 264 and 265 rather
than in'the new part 266, subpart M,
Several commenters felt that EPA
should require storage permits for all
chemical munitions, not only because
they felt these should be classified as
wastes {this comment was discussed in
section K of this preamble), bur because
extra precautions are needed for these
particularly hazardous chemicals. In
response, EPA has decided not 1o allow
the storage of waste chemical agents and
murnitions to be eligible for the
conditional exemption from storage
permits under today’s rule. Instead, o
subpart EE or other waste management
permit Is required for these wastes. EPA
notes, however, that DOD hag in place
strict procedures for the storage of all
chemdcal runitions, incheding waste
chemieal iunitions. For example, all
chemical munitions and bulk agent
storage is currently maimtained within a
special high security area at each
installation. Extensive precautions are
used to control entry to these storage
areas, Munitions containing explosives
are stored in earth-covered magazines

{ECMs} designed to protect thetr
cortents from blast and shrapnel effects
of the potential detonation of a
neighboring magazine, Most munitions
without explosive components, and
bulk containers containing isopropyl
methyviphesphonofieuridate {referred to
as GBI and phosphonothioic acid,
methyvl-5-2-(bis(b-methylethvl}}
aminojethyl-O-ethyl ester {referred foas
VX, are also stoved in ECMs, The
exceptions include VX ton containers
and spray tanks, both of which are
stored in above ground magarines
{AGMs}. One tor containers of mustard
agent are stored in either ECMs, AGMs,
or outdoor storage aréas. Chemical
munitions other than 1-ton containers
are stored in configurations generally
syitable for transport during wartime,
These configurations include boxes,
protective tubes, or metal overpacks,
and all are on pallets. The stacking
arrangements and aisles inside the
storage fscilities are generally designed
and maintained so that units in each
stack cay be inspected, inventoried, and
remuoved for shipment or maindenance,
as necessary. Periodic surveillance
rmonitoring, safety inspections, indoor
alr monitoring, maintenance of
munitions for safety-in-storage, and
inventory activities are routinely cartied
out on these stored munitions.

Also, there have been no catastrophic
accidents asseciated with the storage of
chemival munitions, and the risk of
release to the public has been veduced
due to the 1969 cessation of live firing
arwd the implementation of close
restrictions on the disposal and
movemernt of chemical munitions. There
are, however, cases where deterioration
of the containers has resulied in leaking
of agent from a munition. When this
occurs, the munitions are aver packed
in hermetically sealed containers and
placed in specially designated and
monitored magazines. Evert with such
incidents, in the past 40 years there
have been no known cases of exposure
ta personnel not directly engaged in
agent operations. _

Some comwmenters suggested that
subpart BE be expanded for waste
gaseous chemical warfare agents to
requdre secondary containment and to
prohibit cutdoor storage. EPA notes that
chemival warfare agenis are stored as
lLiguids, not gases, and therefore the
secondary containment OF vapor
detection system requirements in
today's rule apply,

EPA does not see the need 1o prohibit
autdoor storage of any waste munitions
irt subpart EE so long as those waste
munitions will not be left in standing
precipitation, and, if lguid, have
secandary containment or vapor
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detection system, as is required by
subpart EE.

DOD commented that EPA should
allow a vapor detection and response
system as an alternative 1o secondary
containrment for Hguid waste chemical
munitions and agents since these
matertals leak as vapors before they leak
as Houids and such early detection and
response provides for protection that is
comparable 10 secondary containment,
EPA agrees, and as discussed in the
section on subpart EE above, EPA has
provided for the use of a vaper detection
arsd response system in finalizing
subpart EE. In addition to the subpart
BE standards, chemical waste military
munitions are also subject to additional
procedures and requiremnents regarding
monitoring or secondary containmerit.
At facilities that manage chemical
weapons, BOD has both a2 monitoring
and a visual inspection protocol that is
designed to allow early detection of any
leakage from a chemical munition. The
monitoring includes both regulacly
scheduled sampling of the air in all
uniits storing chemical munitions, as

well as monitoring of the air within the
storage unit whenever personnel are o
enier tim unit. Should there be a release
of agent, these monitering protocels will
detect minule amounts of vapor release
fwhich typically occurs before any
Hauids are released). Should a release
be detected, the munitions within the
storage units are inspected to locate the
leak and the release is cortained. if the
source cannot be located immediately,
the ammunition storage unit is sealed
and the air filtered and monitored until
the source is located. Once a leaking
chemical munition Is isolated, it is
overpacked in a specially designed
container that re-establishes an intact
barrier between the agent and the
gavironment. if a container with liquids
{e.g., an M35 rocket} leaks inside its
sealed shipping tube, and if the primary
barrier {e.g., the rocket casing) has been
permanently compromised, but the
shipping tube is intact, DO typically
overpacks the rocket in order 1o place
two irvact barriers between the liguid
and the environment, an action
consistent with the secondary
comdainment requirements found in
other unit standards urider RCRA, Upon
completion of the overpacking activities
ard associated decontamination
procedutes, the storage area i
monitored 1o assure complete
decontamination.

Commenters sought Further
clartfication of the status of shipping
containers and overpacks as secondary
containment for liguid-filled waste
munitions. I is EPA’s view that the
secondary containment requirement for

waste munitions may be met by a
shipping or storage Container or
overpack arpund a non-leaking
murtition or container since it places a
second barrier betweern the liguid and’
the enviranment. Multiple overpacks {a
current DOD practice} are permissible to
meet this reguirement.

Some commenters {mostly the
regulated commmunity) favored the fiest
proposed alternative or the “deferral”
option under which munitions would
not under any circumstances be
considered a RCRA hazardous waste
based on the current storage practices of
DO, which are protective of human
health and the snvironment, Other
commerters questioned this
alternative’s legal basis and opposed
this approach because it would remove
all non-DOD oversight. EPA agrees with
the latter commenters on both counts
and has not adopted this approach.

The Agency received comments
raising concerns shout a contingent
management approach. The Agency's
thinking on this issue is set out in-
today’s preamble and a detailed
response can be found in the docket.

N, Permit Midifications to Receive OfF
Sire Waste Munivions

Some RCRA permits at military
installations have conditions
prohibiting the receipt of “off-site”
waste. Under these permit restrictions,
if the point of generation of a waste
munition is any place other than the
permitted installation, then the waste
munition could not be accepted at the
facility for treatment, stotage, or
disposal without the installation first
having received a RCRA permit
modification.

Linder today’s rule, & number of
formerly unregulated munitions might
now be deemed to be wastes, and thus
potentially subject to these off-site
permit restrictions {see discussion in the
preamble to proposed rule). Under the
existing regulations (40 CFR
2704263 (11, this modification would
arguably have to follow the procedures
for a Class 3 meodification, requiring
approval before implemeniation.
Alternatively, the permitter might
request that the modification be
reviewed by the regulatory agency as a
Class 1 or Class 2 modification. DOD
maintains that this situation would
cause a serious disruption of its
munitions management program,

To address this concern, this final
rule allows permitted facilities with off-
site prohibitions to continue to receive
from off'site sources munitions that
have been newly defined as solid waste,
provided there is timely notification to
the permitting authority {in the form of

sermit m@d;f“cam}n requmi}
hy a Class 2 permit

tion fequest. Under this

¢, the fari‘éity may mntinue to

4 umﬁ {he permxmnﬂ aut}mriw
makes a final decision o the Class 2
permit modification request. This
approach is consistent with the permis
maoedification rules for new%y regulated
wastes{40 CFR 270.42{g)).

There are three specific requirements
thiat are attached to this provision and
are-codified today at 40 CFR 27042k},
First, to be covered under this
provision, the facility must be in
existence on the date today's rule goes
inta effect and must already have a
permit to handle the waste munitions.
Becond, the facility must submidi a
request for a Class 1 permit modificatdon
that seeks an amendment or removal of
the permit restriction on off-site waste.
The Class 1 permit modification request
must be submitted on or before the date
when the waste munitions become
sulject 1o hazardous waste regulatory
requirernerits. {Today's rule becomes
effective in unauathorized States six
manths from the date of publication; in
authorized States, State faw would
determine the effective date.) This
timely Class 1 submittal would allow
the facility to continue to receive off-site
waste munitions after the effective date
without the need for prior approval by
the permitting authority. Third,
following submission of a Class 1 permit
modification request, the facility would
have an additional six raonths {ollewing
the effective date of this rule to submit
& Class 2 permit moedification request for
the rerpoval of the off-site waste
profiibition. Following submission of
the Class 2 modification, the facility
would be allowed to continue o accept
waste murtiions From off-she sources
until such time as a final decision o
grant or deny the modification is made.

EPA's two-step approach recognizes
that military munitions that were
previcusky handled at certain stages as
nor-waste might, under today’s rule, be
considersd wasta, This two-step process
allows DOD fo continue managing its
raunitions with a minimum of
disruption, while recognizing the need
for the modification of those permits
that restrict the acceptance of waste
mumitions from off-site sources.

The proposed tule provided an
apportunity for DOD, before the 180-day
deadline to submit a Class 2 permit
modification application, to reguest the
permitting agency to allow an extension
tor a specified period. In today’s final
rule, EPA has decided not to provide for
such an apporiunity for twa teasons.
First, this is inconsisterg with
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§ 270,42z which addresses permit
modifications for all newly regulated
wastes and units to which this situation
is analogous. Second, this Class 2
permit modification request is, perhaps,
the simplest and roost straightforward of
all types of requests Hkely to be
submitted under this section, so to
provide an opportunity for extension s
UNFRCESSATY,

Today's final action dees not affect
activities at interim status facilities. In
some vases, however, the facility’s part
B permit application might inchude an
offssite waste prohibition. Iy this case,
the facility owner should amend the
permit application.

Response To Comunents

A number of commenters said i
would be inappropriate for EPA to
adopt DOD's alternative approach as
deseribed in the proposed notice
{whereby a material i3 not deemed {0 be
a waste until received at the treatment/
destruction unit) because this approach
would undo by national rule provisions
that currently exist in a number of
permits that prohibit the receipt of off-
site waste, and hecause this would
ignare or circumnvent the vight and duty
of State regulatory agencies to issue site-
specific permits based on public
participation, Furthermore, a number of
commenters maintained that the
modification of a permit restriction
regarding off-site wastes should be
processed as a Class 3 modification
reguiring full public participation rather
than as a Class | or 2 permit
modification. These commenters argued
that permit modifications to remove off-
site waste restrictions could create the
need for additional modifications
regarding changes in waste streams or
guantity Hmitations. Commenters
specifically expressed concern that no
waste should be allowed to be received
from off-site unless the receiving facility
is “prepared and eguipped” to comply
with the standards for off.site facilities,

in adopting the approach in today’s
rule, the Agenicy's main concern is that
any modification of existing permit
conditions restricting off-sife waste be
done in a way that provides for public
participation. Thus, the Agency conours
with the comments opposing the
“alterpative proposal” of declaring the
transported miaterial as a waste when it
reaches the “front door™ of the
treatment or disposal it

In response 1o commenters
recommending the Class 3 permit
modification procedures, pxpressing
concern that other permit conditions
night change, or that facilities might not
be prepared to receive the "new’ waste
nuinitions, EPA is clarifying the

applicability of the off-site permit
modification provisions in today’s rule.
The procedures of new § 270.42h),
allowing a Class 1 modification
submittal followed by a Class 2
modification request, apply anly to
changing a permit condition that
prohibits receipt of off-site wastes.
Section 270.42(h) of roday's rule does
not allow facilities to recelve munitions
thiat they were not already receiving at
the time of the rule’s effective date. It
only allows facilities to continue te
receive munitions newly classified as
hazardous waste. Today's rule alsodoes
not affect the classification of. or
provess for, other types of permit
madifications (such as acceptance of
different wastes or changes in permitted
quantity Hmits) that might oecur at a
facility. Those other types of
modifications will continue to be
evaluated in accordance with 40 CFR
§270.42 and Appendix 1o 40 CFR
§270.42.—i.¢.. the facility must follow
the appropiiate procedures for
whichever class of modification—{Class
1, 2, or 3—applies.

In conclusion, given the very narrow
scope of the changes allowed under
§270.42{h}, EPA believes that it is not
necessary to require Class 3 permit
modifications in thisrale. In situations
of high public concern, Class 2
procedures already allow the regulating
agency to elevate the process to a Class
3.

0. Environmental Justice

Today's rule addresses environmental
justice concerns by providing standards,
while not specific to environmental
justice, that are protective of human
health and the environment regardless
of the population potentially impacted.
in addition, DOD as well as all Federal
agencles, is subject to the President’s
Executive Order No. 12898 on
Erwvironmerntal Justice,

Response To Comments

Several commenters raised
environmental justice concerns. The
comments focused primarily on military
contamination caused by ordnance
landing on ranges formerly owned by
Native Americans or Hawallans, or
landing off-range on Native American or
Hawaiian fands, The commenters stated
that these fards should be cleaned up
and, as appropriale, returmed, citing
cultural, economic, safety, justice, and
social reasons, observing that
indigenous peoples have a special
relationship to their land and that
relocation is ot an option. Seven
environmental justice examples were
mentioned in the public comments.
These examples are located in Alaska,

Califormia {2}, Hawati, Nevada, Oregon,
and South Dakata. A brief description of
each of these was provided in the
comiments,

I response, EPA has prepared a
report surrnarizing these comments
and cases, and referred it to DODL A
copy of this repoert is available in the
Bocket for this rule-making, DOD has
created an envireunental justice
program to evaluate and respond io
these concerns s has appropriated $8
million in each of the past three fiscal
vears to support this effort,

In addidon, in developing this final
rule and in helping DOD develop its
range cleanup rule, EPA feels the
snvironmental justive concerns raised
by the commenters for munitions and
contaminants landing or migrating off-
range, ard on closed and transferred
ranges, will now be addressed, resulting
in an increased protection of human
health and the savirenment. For
example, some commenters referred
specifically 1o munitions that laod off
range. Today's rule retains, in
§266.202{c){3), the “off-range” response
provision of the proposed nde. This is
expected to help communities,
including Native American
communities, which are located
adjacent to ranges. In addition, EPA iz
working with DOD in the development
of DOD's Range Rule, which will
establish a process for taking inventory,
accessing, and cleaning up closed,
transferring, and transferred ranges.

P. Emergency Responses

Today's final rule also clarifies that
RCRA generator, franspovter, and permit
requirements do not apply w immediate
responses to threats invelving
munitions or other explasives. EPA is
now codifying a long standing Agency
policy to address concerns of DOD and
gther emergency response officials that
RCRA yeguirements mray impede
emergency responses, especially by
causing delays or confusion. As stated
in the preamble 1o the proposed rule,
the current RCEA rules exempt
emergency responses from full permit
requiremienss in two ways. First, permits
(including emergency permits} are nof
required for immediate responses to a
discharge of hazardous waste or to an
imminent and substantial theeat of a
discharge (882641 (28}, 285,161 1},
aned 270.1{c){3)). After the emergency is
determined to be over, however, any
additional waste management may be
subject 1o RCRA regulation. Second, in
cases of imminent and substantial
endangerment to human health or the
eNVirGHment, a temporary emergency
permit may be issued to a Racility 1o
treat, store, or dispose of hazardous
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waste. This permit may be issued orally,
it followed by a written emergency
permit within five days, and may por
exceed 90 davs in duration. See 40 CFR
276.61,

Today's rude clarifies that EPA
considers immediate or time-critical
responses 1o explosives or munitions
eMergency responses to bean
immediate response to a discharge or
inmsninent ansd substantial threat of a
discharge of a hazardous waste under 40
CFR 264.1{g}{8}, 265.1{c}{11). and
270.1{cH3). Such responses are,
therefore, exempt from RCRA
permitting, and other substantive
requirements, including emergency
permits, conducting risk assessments for
DB/OD permits under 40 CFR part 264,
subpart X, and interim status
requirements under 40 CFR part 265,
subpart P. If anvimmediate response,
however, is clearly not necessary to
address the situation, and a response
can be delaved without eompromising
safety oy increasing the risks posed to
tife, property, health, or the
emvironment, the responding personnel,
if time permits, should consult with the
regulatory agency regarding the
appropriate course of action {e.g.,
whether or not to seek 2 RCRA
emergency permit under §270.61, or
regular facility permit under 40 CFR
Part 270}, Situations where an
irmediate response is needed would
include instances whaere the public or
property is potentially threatened by an
explosion, Situations where an
immediate response is clearly not
necessary would inchude instances
where the public or property are not
threatened by a potential explosion {e.g.
in remote areas such as some former
ranges or where immediate action is not
necessary (o prevent explosion or
exposure). In these cases, there is time
to comsult with the EPA or State
regulatory agency on how to proceed.

Sections 264, Hgl BHH{D),
265 eI 1, 268.204, and
2701 (t,}( HIHD) make it clear that
explosives or munitions emergencies,
including those invelving military
munitions, are exempt from RCRA
permitting {including emergency
perritting, This final action also
clarifies, in §8262. 1001 and 263.10{e},
thar, if an emergency response specialist
at the site determines it to be
appropriate, the explosive material may
be rernoved and transported to a safer
location o be defused, detonated, or
ctherwise rendered safe without a RCRA
manifest, and the ransporter isnot
required to have a RCRA identification
numbsr, Such transport could be to an
open space or an EOD range at &
mibitary installation. Transportation

onto a military base is, however, subject
tw the requirements of 10 USC section
2682, Transporters shall consult with
appropriate military authorities
regarveing ) USC section 2692
requirements, This final action, which
EPA believes is necessary to allow
prompt response (o explosives
emergencies, i consistent with current
EPA policy.s

Today's rule also finalizes three new
definitions in § 260.10 10 help clarify
the scope of this exemption. The
definition of “explosives or munitions
emergency’ describes in detail what
constitutes an emergency, and clarifies
that an emergency situation includes
suspect situations with significant
uncertainties, including improvised
explosive devices (IEDs, eig.. home
made bombs). The definition of
explosives or munitions emergency also
states that the “explosives or murnitions
emergency response specialist’ is
responsible for determining whether an
BIISTERNICY axists,

An “explosives or munitions
emergency response specialist” is
defined 1o inciude &l miilitary and non-
military personmel trained in the
identification, handling, treatment,
transport, and destruction of explosives
or conventional and chemical military
musndtions, Explosives and munitions
smergency response specialists include
BOD Explosives Ordnance Bisposal
{EOD) personmel, who are trained to
respofid to ernergency situations
involving military munitions and
explosives, BOD Techrdeal Escort Unit
{TEU} personnel, who are trained ro
respond te chemical munitions
emergencies, and DOE, National Guard,
angd Coast Guard specialists who are
trained to respond o emergency
situations invelving chemical
prunitions, EOD and TELU persannel
respond 1o pn-instaliation and off-
installation incidents involving military
mumitions. They also respond to
requests by other Federal agencies or
local civil authorities for assistance with
incidents involving non-military
explosives. Non-military explosives or
munitions emergency response
specialists include trained personnel in
the Bureau of Aleohol, Tobacce, and
Firgarms (BATEF), Federal Bureau of
Investigation (FBL), Central intelligence
Agencv {CIA), Drug Enforcement
Administration (DEA), US. Postal
Service (UUSP5), Federal Aviation
Administration (FAA), other parts of the
Department of Transportation {BOT),
and the Department of lnterior (DG,

E Mter@retiv\ﬂe tetinr from EPA Director, Cfice of
Solic Waste! to the Buwrean of Alcobul, Tobsese,
and Firearms, Suguat 11, 1988, pd,

Seate and local enforcernent and
emergency response personnal and
private sector exploshverspecialists also
gualify.

Finally, an exp&:mw or rmunitions
emergency response’” is defined as all
immediate response activities identified
and carried out by the emergency
response specialist to eliminate the
threat, including all bandling, render-
safe {e.g., methoeds o defuse or separate
the initiator from the explosivel,
transportation, reatment (e.g., by
placing the explosive in water), and
destruction activities. These emergency
actions might invelve defusing,
detonation, or other treatment of
ordnance “inplace,” or transportation
to a safer location, including to an EOD
range, to defuse, detonate, or otherwise
iy abate the immediate threat,

Response to Comments

DOD requested that EFA exempt the
object of an explosive or munitions
emergency response from the regulatory
definition of solid waste. EPA disagrees
since such material is often clearly a
RCRA solid waste {e.g., a buried
munition). DOD questioned whether
temporary storage for extenuating
circumstances {e.g., adverse weather,
nightfall, or safety considerations]
would be allowed under the emergency
response. EPA concurs that temporary
starage for such extenusting
circurnstances are within the smergency
response exemption from a RCRA
permit,

A rember of commenters questioned
the status of any residuals in the soil
from emergency responses. EPA
believes the responsibility for any
hazardous residuals is a factual
determination dependent upon the
circumstances surrounding the
emergency event. Responsibility could
rest with the person who left or
abandoned the munition or exploesive,
the landowner, or, possibly, the local
authprities. For purposes of this
regulation, EPA does not consider
emergency respoense personnel to be
generators of residuals resulting from
fmmmediate responses, and, therefore,
SINErgENcy response personnel are not
subject to the regulations governing
such generators, unless they are also the
owner of the object. In the case of an
EOD unit responding to an incident
involving a military muurition, the F‘{}D
units are not typically the “owner™ of
the munition nor are they typically the
responsible organization for & military
nstallation. Thus, in those casesthat
invelve military rounitions, the EOD
unit would not be sesponsible for
addressing any restdual contamination;
however, DOD, the military Service, or
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other organization {e.g., DOE) would be
potentially Hable for any remediation of
residual contamination. In EPA’s view,
it would be counterproductive o the
public safety and the compelling need
for immediate action to require that
PMErgency Tesponse persome]
contemplate the environmental Hability
that might result from their response to
an explosives or munitions emergency.
However, after the emergency response
is concluded, any residuals are subject
10 40 CFR 262,11 (hazardous wasts
determination}, and if hazardous, to the
rest of 40 CFR parts 260 through 270,
The owner of the object of an emergency
respornse; the owner of the properiy on
which the object of an emergency
response rests or where the emergency
response initiates; or the requestor for
arn emergency response is responsible
for addressing any residual
contamination that results from an
emergency response. For example, if the
residuals are hazardous and resulted
from an emergency resporse imvolving a
mititary munition, then the wmilitary
wourld he responsible for such residuals.
Also, it is not the intent of teday's
regulation o impose Hability on
response personnel to clean up
residuals associated with donor
explosives used to destroy the ebject in
an £Mergency response,

On a broader scale, DOD raised three
concerns vegarding the regulation of
emergency responses involving
munitions or explosives under RCRAC
{1} the effect of the RCREA land disposal
restrictions on responss actions,; (2)
possible RCRA corrective action
liabsilities; and {3} the possibiiity that
treatment permits would be required for
areas “routinely” used to handle
emergencies. To the extent that any of
these issuss would delay or complicate
responses to emergencies involving
explosive material, EPA shares DODYs
concerns, EPA’s objective in issuing
today's rule, and in clarifying the
applicability of RCRA to emergency
responses, is to remove regulatory
impediments [0 pMErgENCY rEsPONISES
and to promote the safe and prompt
managemert of explosives and
mumitions emergencies. EPA agrees
with DOD that any regulatory
tmpedimernds (o prompt responses
shoukd be removed, DODs three
concerns are specifically discussed
below.

Concerning the first lssusethe
application of the RCRA land disposal
restrictions {LDRs) to explosives
emergencies—EPA has lmited the
applicability of LDR treatment standards
for reactive wastes with respect tw
unexpioded ordrance and other
explosive devices that are the object of

an emergency response. While the
regctive waste must be deactivated,
treatment of underlving constituents is
net required, (See the table, Treatment
Standards for Hazardous Wastes, 40
CFR part 268, subpart B, which
identifies deactivation as the sole
treatment requirement for “unexploded
crdnance and other explosive devices
which have been the subject of an
emergency response.} Thus, an
emETERNCY respornse specialist does not
need to be concerned with the LDR
reguirements requiring treatmient of
underlying hazardous constituents
when determining the course of action
in an emergency response. EPA nates,
however, that emergency responses
present issues that are different from
routtine management of reactive wastes,
where there is no competing
consideration of need for immediate
action to prevent an imminent threat,
Thus, in pon-emergency response
sttuations, the LDRs do apply. See 61 FR
1556815509, April 8, 1996. EPA also
notes, however, that DOD s still
responsible for any residues that remain
after an emergency response that
involves military munitions,

EPA continues to regard open
burning/open detonation as treatment,
net constituting land disposal. See 51
FR 40580 {November 7, 1986) and 52 FR
21011 {June 4, 1987}, With regard to
IMErgency responses 1o explosives
involving deactivation or destruction
methads other than open bura/open
detonation, EFA notes that the treatment
standard for reactive wastes is
deactivation {i.e.. removal of the
hazardous waste characteristic of
reactivity). See 40 CFR 268.42, Table 1,
These standards are consisient with
typical responses of an EOD team to an
explosives emergency, and therefore the
RCRA reatment requirements would
not present a problem.

The respanding agencies’ primary
coneern on the secand issue—the
applicability of RCRA corrective action
requirements——is the possibility that
they might incur an obligation to clean
up unrelated contamination elsewhere
within the facility boundaries when
they conduct an emergency response. In
response to this concern, EPA
emphasizes that emergency response
actions are exempt from BCRA
permitting regulations, and, therefore,
do not trigger RCRA corrective action
requirernents, The RCRA corrective
action authorities in sections 3004 {u),
3004(v), and 3008{(h} apply anly to
RCRA permitted or Interim staius
facilities, Thus. these regpsirements
would apply only if the emergency
response took place st a RCRA
permitied or interbm status treatment,

storage, or dispesal facility, and in this
case, any responsibilities for corrective
action would fall on the factlity owner,
rather than on the responding authority.
Furthermore; RCBA corrective action
reguirements do not apply te actions
taken under the immediate response
provisions of 40 CFR 264.1{g){8}.

ZB5. 1)), and 27T0.1{(c}{3). Finally, in
the case of a response conducted under
a RCRA emergency permit (40 CFR
270.81), RURA corrective action
requiremenits would be excluded under
40 CFR 270.61{b}{6). This provision
reguires that emergency permits exclude
conditions that would be inconsistent
with the emergency situation that the
permdt was addressing. EPA discussed
this polat in its BCRA corrective action
proposal of July 27, 18990, 55 FR 30806,
Finally, if a response action is taken
under CERCLA autherity, CERCLA
section 1071} provides that no
person “shall be Hable under this title
for casts or damages as a result of
actions taken or emitted in the course of
rendering care, assistance, or advice in
accordance with the National
Contingency Plag {NCP'} or at the
direction of an onscene coordinator
appointed under such plan, with respect
to an incident creating a danger to
public health or welfare or the
environiment as a result of any refeases
of & hazardous substance or the threat
thereof.”

DODs concern on the third issue is
that, if the responding agency
repetitively transported explosive
devices to a particular off-site treatinent
area, a regulator might decide that such
a routinely used area should be subject
te RCRA permitting reguirements. In
emergency situations, DOD EOD teams
and other responding agencies often
find it safer to move explosive material
away from the site where it was found—
where it may threaten people or
property-—and transport it to an BEOD
range. In such cases, the fact that the
material can be transported to another
location does not necessartly mean that
the dangerous situation is under control
ar that the emergency is over. Rather, &t
indicates a need to find an area where
site access 1s cortrolled and the site
conditions are known {e.g., the distance
to nearby structures is adeguate and
there gre fio subswface utilities), so that
the material can be disarmed, defused,
deactivated, or destroyved with
confidence that an explosion will not
cauwse injury or collateral damage. In
previous guldance, EPA has stated that
off-site treatment of explosives during
erergency responses is not subject fo
permit reguirements, as long as the
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treatment is legitimately part of the
CIBETEENICY TRSPOTISE.

Because of this need for sale treatment

sites, spme EOD ranges may be regularly
used to destroy explosives during
emergency responses. The issue has
been raised {and previous EPA guidance
suggests) that some level of “routine”
use of a particular range should trigger
RCRA permit requirements. In EPA's
view, however, the guestion of whether
a permit is necessary hinges on the
nature of each individual response {e.,
whether or not it involves an
emergency), rather than on the number
of times a given area is used for
smergency responses. As long as the
response to each individual incident
was an emergency response, a RCRA
permit would not be required.

Q Manifest Exemption for Transport of
Hazardous Waste in Lieu of "On-Site”’
Redefinition

It the November 8, 1995 proposal,
EPA proposed to reduce the burden on
generators and TSDFs situated on
contiguous properties that are split by
public or private right-of-ways {e.g.,
roads) by proposing that the definition
of “on-site” found at 40 CFR 260,10 be
madified.® Based on the comments
received and the complex issues raised
refated 1o the definition of “on-site,” the
Agency has determined that an
alternative approach is warranted o
reduce the burden associated with
shipments of hazardous waste ip
contiguous properties under the same
ownership.

Under the current RCRA Subtitle C
regulations, if a waste movernent
remains Con-site.” the waste is not
reguired to be accompanied by a
manifest during transportation, and the
40 CFR part 283 transporter
requirements de not apply to the waste,
See 40 CFR 262.20{a}, and 263.10 (1)
ard (b}, However, under the current
regulations, waste generated af one
Incation and transported along a
publicly accessible road for tempaorary
eonsolidated storage or treatment ona
contiguous property also owned by the
same person is not considered Conesite”
transport and would require a Uniform
Hazardous Waste Manifest {form 8700-
22A) and must be wransported by a
transporter with an EPA ldemtification
number. These requirements for

#{he current defindtion (5 " Onesiie mmany the
sarpe or geographically contiguous property Which
sy be divided by pubiic or private right-of-way.
;m)wtifd the entrancs arul exit between the
i% 2t & crosy-roads intevsection, and
ey erossing as oppeosed to going along, the
right-ofway. Non-contiguous properties owned by
the same persart bid connecied by a right-of way
which he controls and to which the public does not
Baee sconss, s slso constdered vn-¢ite property.’

manifesting and ransporting harardots
waste do not apply i the wastes arg
transported directly across, rather than
along, the public road. The proposed
madifications would have expanded the
definition of "on-site” w include
contiguous properties divided by public
or private right-ol-ways even if access to
the properties is by traveling along {as
opposed to acress) the right-ofsway to
gain entry.

The proposed change to the definition
of "on-site” arose in the context.of
military munitions because many
military installations are on properties
that are, under the DOD “open” base
policy, split by “public” roads. Because
many other facilities {e.g.. universities
arindusirial complexes) arealso located
o large parcels of land divided by
public or private right-ofways, the
proposed change was extended to
hazardous waste generators and TEDFs
in general.

EPA recetved extensive comment on
the proposed modification te the
definition of “on-site.” These comments
are discussed in more detail in the
resporise 10 comments section helow,
While almost all commenters wers
supportive of the concept of allowing
transportation without a manifest
between contiguous properties
contralied by the same person, a
number of commenters raised questions
related to the effect changing the
definition of “on-site” would have on
other issues such as the assigning of
EPA Identification Numbers to
generators, generator status, and other
RCRA regulations and definitions, As
stated in the proposal, the Agency did
not intend 1o affect requirements other
than those directly related to the
manifest and transportation. See 80°FR
5648356484 (November R, 1895). In
considering the original purpose of the
proposed change to the definition of
“oresite’ and the complexity of the
yuestions that were raised by
commenters, the Agency has identified
an ahternative method of finalizing the
requirements for ransportation without
a manifest beiwosn contiguous
properties controlled by the same
person, that avoids the concerns vaised
by comnruenters.

Therefore, the Agency is nat finalizing
the proposed modification of the
definition of “on-site.” Instead, the
Ageney 15 adding new §262.20(f to 40
LFR Part 262, subpart B to exempt from
the manifest requiremernts shipments of
hazardous waste on right-of-ways on or
between contiguous properties and
aleng the perimeter of contiguous
properties cortrolled by the same
persan, This manifest exemption is
applicable toall generators, both

ﬂullf‘iﬂ' ?md nun rmiata %ctmm

262 2000 also restates the exe‘mpmm
found in the curvent definition of "on-
site,”’ ie., manifests are also not
required for transport between non-
cantiguous property when the
properties are owned and controlied by
the same person, and connected by a
right-of-way to which the public does
nat have aceess. The Agency is not
changing regulations regarding transport
on public roads between non-
contiguous properties.

40 CFR Part 262, subpart B lays out
the general manifesting requirements
that apply to generators who transport,
or offer for trapsportation, hazardous
waste for off-site treatiment, storage, or
disposal. {Subpart B also contains an -
exemption for generators of 100-1000
kilograms of hazardous waste per month
from all of the requirements of subpart
B of Part 262 with respect to the
Uniform Hazardous Waste Manifest,
provided the waste is reclaimed under
certain conditiong. See 40 CFR
262.20(e). \

Mew 40 CFR 5 262.2048) adds another
exernption fram the manifesting
requirernents, for the movement of
hazardous waste on public roads within
or alung the border of contiguous
property that is divided by a public or
private rwht of-way. Additionally,
under 40 CFR 263. 100a), use of a
tranaporter with a Hazardous Waste
Identification numiber is not required for
the movement of hazardous wasie
because of this manifest exemption. At
the same time, the Agency recognizes
that generators and TSDFs taking
advantage of this exemption must be
able 1o respond o an emergency should
one neeur during the movement of
hazardous waste on public roads within,
hetween, or bordering contiguous
properties, As a resull, under
§282.200), the Agem;s is specifying that
the transporter reguirements found &t
§263.30 and §263.31 concerning
responding to discharges of hazardous
waste on a publie right-of-way will
continue to apply to any discharge of
hazardous waste on a public right-of-
Way.

Further, the Agency has established
contingency and emergency response
peotocels that require facilities to be
prepared for emergencies that ocour on-
site. 40 CFR 262.34{a) 14} requives large
griantity generators to camply with the
requirements for owners or operstors
found at 40 CFR part 265 subparts C
(Preparedness and Preventlon) and D
{Contingency Plan and Emergency
Procedures}, with the reguirements ai
§265.16 for personnel training, and
with the waste analysis plan
requirements at 40 CFR 268.7[a){4).
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Sirnilarly, small guantity generators are
subject to reduced emergency
preparedness, response, and reporting
reguiremernts that are laid out in
5262.34(d){3} and are also subject to the
preparedness and prevention
requirements found at 40 CFR part 283,
subpart €.

These contingency and emergency
responge protocels inchude measures
that are designed 1o ensuse that
emergencies that ake place are handled
efficiently and effectively. They include
the designation of an emergency
coordinator whe is accessible and who
is knowledpeable about the operations
and activities at the location and who
van conrdinate emergency response
measures. These provisions also require
that all employees at a site are familiac
with the proper waste handling and
emergency respanse procedures relevant
to their responsibilities during normat
facility operations and emergencies.
Large quantity generators are
responsible for developing a
contingency plan that, among other
things, must contain a description of
emergency arrangements agreed to by
foral police departments, fire
departments, hospitals, contractors, and
State and local emergency response
tearns to coordinate emergency services.
This plan must be reviewsd and
frnmediately amended under certain
circumstances as specified in 40 CFR
265.54, including when the applivable
regulations ave revised and when the
facility changes in a way that materially
increases the potential for fires,
explosions, or releases of hazardous
waste or changes the response necessary
irran emergency. Additionally, should
an emergency occuy, the emergency
courdinator must be able to assess any
hazards from the release; and help
appropriate officials decide whether
focal areas should be evacuated.

Generators taking advantage of the
manifest exemnption being finalized
today must, therefore, consider how the
emergency coardinatar is to be kept
informed of waste movement activities
under the new circumstances invelving
shipments on public roads without a
wmanifest, and how an emergency on a
public road within, between, or on the
perimeter of contiguous properties is to
he managed so that it mininizes
exposure to local areas surrounding the
property.

Whether waste no longer subject to
the manifest and transportation
requirements described above is subject
to Department of Transportation (DOT)
hazardous material shipping
requirements will depend on whether
that material is regulated under any
DOT hazard class other than materialy

classified by DOT as "hazardous wasie.”
As mentioned i the proposed rule, the
Hazardous Materials Regulations (HMR,
49 CFR paris 171180 define a
havardous waste a3 any material that is
subject to the Uniform Hazardous Waste
Manifest Requirements of the EPA
specified in 40 CFR part 262 {48 CFR
T7L.8L If 2 material is not subject to
EPA's RCRA manifest requirements, it is
nat comsidered a “hazardous waste” by
BOT. However, such material is still
regulated as a “hazardous material” and
is subject to the HMR i it mests the
defining criteria for one ar more of the
DOT hazard classes, Therefore, for these
shipments on public right-of-ways,
generators and/or TSDFs must decide if
the waste falls under any of the other
BOT hazard classes inorder to
determing if compliance with the DOT
requirernents under CFR parts 171-180
is required.

EPA belipves that this exemption from
the Uniform Hazardous Waste Manifest
will result, on balance, in an increase in
protection of human health and the
envirenment. EPA believes that the
current requirement that a marndfest be
completed and that a hazardous waste
transporter be used to transpornt
shipments between contiguous
properties may be discouraging
consolidation within a generator’s or
TSDF's site, vesulting in more locations
where poltential exposure to hazardous
waste exists ared more expense by the
generator or TSDF, Removing barriers to
consolidation of waste in one central
area should reduce the possibility that
the public and the environment could
come into contact with hazardous waste
because one area Is easier to control and
can be better located than mumerous
smaller areas.

EPA also believes that facilitating
central consclidation will allow
generators and TSHFs to locate such
conschdation sites in more remotely
Iocated areas or in areas allowing faster
emergency respanse than they would i
confined to the boundaries within right-
of-ways, thereby increasing public
safety should an accident oocur, The
new exemption at 40 CFR 262,20
gives generators and TSDFs such as
military bases and universities more
flexibility to determine where
vonsalidation areas are situated, In
addition, EPA believes, along with
namerous cormmenters, that this
exemption will have the added benefit
of factlitating the building of safer
accurmulation areas because generatons
and TSDFs may be more likely with
limited resources o sxceed regulatory
requiremnents for consolidation areas if
they are responsible for fewer
consolidation sites overall.

Since 40 CFR part 263, under
§263.106). only applies to transporters
subject to a manifest under part 262, the
persons transporting wastes under
today's § 262.20{0) are exempt fromy part
283 (most notably from the §263.11
requirernent for a transporter
identification number}, except as
discussed above, § 262.20{) requires
compliance with §8§263.30 and 263.31
for immediate action in response o a
discharge.

Today's rule also exempts the
generator from §262.32(b) for certain
container marking requirements, but not
from the DOT packaging, labeling,
marking. or placerding requiremeants of
§5282.30, 262.31, 262.32, and 282.33
because these public roads are stifl
considered by EPA to be "offsite”: nor
from the § 262.34{)(2) and (3}, {111
and (2}, (d4), and {e) container and
tartk labeling reguirements. Section
262,24 regarding accumulation time is
not affected by today's rule because the
definition of “on-site” is not being
changed. Section 262 .40 regarding
reguirements to keep coples of
manifests is not included in the rule
because it is not applicable since the
manifest is not required. The biennial
report requirernents in § 262,41 are
tkewise unchanged by today'srule.

EPA believes the totality of these
changes regarding the applicability of
the "manifest system” {when
considered with the existing emergency
prevention and response, eto,
requirements, the continued
applicability of 85263.30 and 263.31,
the facilitated storage consolidations,
the marking requirements in § 262.34,
the continued applicability of the DOT
hazardous materials standards, in most
cases, and the fact that this
transportation i3 on or along contiguous
property controlied by the same person,
as discussed above}, are consistent with
the directives it BCRA sections 3002(a)
and 3003(a) that EPA establish
regulations “as may be necessary’ to
protect human health and the
environment.

Response to Comuments

The Agency received numerous
comments on the proposed redefinition
of “on-site” in two main areas: {1} The
proposed change to the basic definition
of "on-site” and its fmpact on current
hazardous waste management practices
and {2) issues assoviated with
Department of Transportation {DOT)
arut CERCLA protectiveness on public
access roads separating a larger facility.
EPA glso requested comments on
whether gther reguirements of the
RCRA program would be affected by a
redefinition of "on-site.”
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With respect o the proposed changes
to the definition of “on-site,” almost all
the commeniers supported the concept
behind the proposed redefinition-—ihe
roanifest exemption. Many of these,
however, suggested simplified language
for redefining “on-site.”’} Only one
cormnerter {associated with the
transporters) apposed the proposal,
although three commenters suggested
postponing the finad rule until & move
thorough-analysis could be done. Even
so, the Agency received many
conpEments raising issues ahout othey
requirernents unrelated to the manifest
that might be affected by changing the
definition of “omesite.” For example,
many of the commenters wheo supported
the ides of changing the definition of
“on-site’” raised questions about how
the change would affect EBA
Identification Numbers, Land Disposal
Restrictions paper work requirements,
corrective aotion, and generator status.
One of the most commeon guestions was
whether the propesed change to the
definition of “on-site” would cause &
charge in generator status dug to the
merging of several individual Incations
inte one larger location under the new
definition.

Qe commenter who questioned the
proposed change to the definition of
“on-site” expressed concerns about the
redesignation of sites based on the new
definition and specifivally asked
whether adiacent military facilities {e.g.,
Armiy and Air Foree) would be
congidered “on-site” under the new
definition. The commenter also
expressed concern over the éffect such
a redelinition would have on sites
currently on the National Priorities List
{NPL} that are contiguous to properiies
not on the NPL. Another commentes
who questioned the proposed change
argued that some universities wanting a
permit to store harardous waste for
more than 90 dayvs may find that the
entire campus is subject to corrective
action because of 3 change in the
definition of “on-site.” Several
commenters argued for a more thorough
evaluation of the Impacts on thie related
terms Csite” and Coffsite.” the effects of
the proposed definitional change on
definitions such as “facility,” the
relationship to the term “designated
facility” found at § 260.10, the impact
ort accumulation provisions found at
§262.34 and the Impact on the current
definition of “transfer facility’ found at
§260.10.

The Agency agrees with these
commenters that a change to the
definition of “one-site” could canse &
great deal of confusion in many areas of
RURA and CERCLA that are based on
the concept of “site” and “facility.” In

addition to causing eonfusion, such a
change might also inadvestently make
substantive changes to a number of parts
of the RCRA program other than
manifesting and transportation. As
stated in the preposal, EPA did net
irend o affect requiremnents other than
the requirement that a manifest
accompany hazardous waste shipments
and whether part 263 transportation
reguirerents apply. Therefore, after
réviewing the comments received on
this issue, EPA has decided to svoid the
potential for unforeseen, adverse
consequences and is not changing the
definition of "on-site,”

The Agency does, however, continue
o believe that it is appropriate (o revise
the regulations to allow transport along
public and private right-of-ways that
divide contiguous properties without
manifests and the need to use hazardous
wasie transporters, Thus, the Agency
has identified an alternative way to
make this change to the regulations
without causing potertially unintended
consequences of changing the definition
of “pi-site.” This alternative mwdifies
40 CFR Part 282, subpart B, to exempt
shipments of hazardous waste on and
along the perimeter of contiguous
properties controlled by the same
person from the manifest reguirements,
This change aveids any revision to the
definition of “on-site.” The Agency
reiterates that this revision is a change
only to the applicability of manifesting
and 40 CFR 263 requirements and does
not make any changes o the existing
concepts of "on-site,” “site,” “facility”
or related terms for any other purpose
in the RCRA or CERCLA programs.
Also, it does not affect the definition of
“contiguous” or EPA's interpretations as
to-whether “contiguous properties™ are
owned or under the conirel of the same
person. For example, FPA considers
different agencies within the Federal
government and different services to be
different “persons.” Therefore, in the
example cited by ene commenter,
wastes could noi be transported
between adjacent Acmy and Air Force
bases without a manifest.

EPA received numerous comments
requesting clarification on how
generator identification numbers would
be affected and the related effect on
penerator status a change in the
definition of on-site would create, The
Agency understands that the policy
regarding issuing generator
identification numbers is not explicit in
Federal regulations, and thus fexibility
exercised by authorized States may
resull in differing interpretations of this
policy by State implementers. However,
the Ageney ondy intended to address the
appiicability of the manifest and related

transportation requirements and did not
intertd to address the issue of genetator
identification numbers as part of this
rulemaking. Eliminating State flexibility
vould have significant tmpacts on
particular facilities, and those impacts
uould be viewed as either positive or
negative, Examples of all kinds were
cited by commenters. Though EPA
acknowledges the potential for
confusion and different application of
identification number assignments, the
Agency has not analyzed the potential
impacts fully and is not changing either
Federal regulation o policy on this
issue.

The definition of “on-site”
historically has been used in many
States to determine when a manifest
should accomparny a shipment of
harardous waste and when part 263
transporter reguirements apply. While
the Agency establishes this relationship
in several preamble discussions {see 45
FR 12723, February, 26, 1980 and 45 FR
33069, May 19, 1980}, no stinilar
preamble discussion exists on the
nature of the velationship of the term
Yon-site” to generator identification
mumbers,

EPA's past policy interpratations have
tended to associate generator
identification numbers with sites for
which an effective connecting right-of-
way extsts, In many cases the Ageney
has used the definition of “on-site” ax
the delimiting tool for determiining
when an identification number is
needed, Howsver, exceptipns exist
where there may be, for example, more
tharn ane independent business
operating on a contiguous property and
where a cogenerator relationship exists.

EPA has relied on each Siate
implementing agenecy to establish its
own imnethod of Issuing generator
identification numbers and to make site
specific determinations where
appropriate. The Ageney understands
that variations may exist in the method
used {0 issue generator identification
rembrers and therefore recommends that
& generator contact the state in which
the site Is located when obtaining an
identification number and with any
questions regarding an individual
location.

Some commenters requested more
detailed information on travel distances,
For example, a commerter questioned
what was meant by a “short” stretch of
roat] {public right-of-way) in the
praoposed preamble discussion,
contrasting the benefits of consolidation
to the transportation without a manifest
along a shortstretch of road to which
the pulllic has access. Another argued
that a limit should be placed on how far
a shipment could travel along a road,
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and sugpested that waste be sllowed to
be moved only two miles. The Agency
sees ng reason o Hmit the length of
movernent along roads on (or on the
boundary of] property owned by the
SAME PEISON $ince many generaiors
taking advantage of the new exemplions
are located on very large propecties that
routinely require them (o travel for more
than two miles. One purpose of the
manifest requiremnent is to assure receipt
of the waste, an object that is
irdeperndent of shipping distance, but
enhanced in this case because the
shipper and the receiver are the same,
and the material remalns within, or on
the barder of, the properties awned or
aperated by the shipper/receiver.

Commenters asked for clarification
about the fransportation routes allowed
under the proposed rule. Five
commenters suggested that EPA clarify
that waste can be ransported along the
perimeter of the property. The Agency
is finalizing this exeraption fur
mwvement on roads along the perimeter
as well as within the contiguous
properties because, as discussed above,
it is persuaded that there are adeguate
safeguards related to emergency
response and cleanup provided by
today's final rule. Fucther, if a discharge
of hazardous waste should cccurona
perimeter public road, the generator
and/or TSDF property still borders the
right-of-way, which would iead 1o better
control of the remediation process, Also,
the purpose of the manifest is to assure
that waste gets 1o the receiving unit, an
ahject that is independent of whether
the road is on the perimeter or within
the property. and that is enhanced when
the contiguous property is controlled by
the same person.

Three commenters suggested EPA
specifically include contiguous
properties “touching corners” or
“diagonally acroas” from each other,
EPA considers such examples 1o be
cortiguous properties separated by a
right-of-way and, therefore, ncluded in
today's rule. Also, access would
generally be gained by travel along the
perimeter of the properties so the
inchusion of the “slong the border”
language enables the diagonal corners
situation to benefit by todayv's rule.

Four conunenters expressed a desire
iur the Agwnw to expand the scope of

Yon-site” to fnclude nearby non-
contiguous areas owned or under the
conirol of the same person, suggesting
that EPA Himit the distance to two miles,
severa! mitles, or some other distanee,
The Agency did not intend to change
the regulations regarding the
transporiation of hazardous waste along
public roads to non-comiguous
properties. The current definition of

“onesite’ already allows for the
movement of wasie to non-contizuous
areas without a moanifest as long as the
publtic does not have access to thie rights
of-way that joins the two progerties.
Beyond this, the Agency does not agree
that movement of wastes between non-
contiguous properties along right-of-
ways to which the public has access is
warranged given the increased
possibility that the public could come In
contact with the waste should a
discharge occur under this scenario and
the generator would no longer have
control over bordering property.

The proposal also requested comment
or whether or not the authorities under
CERCLA and/or DOT are suflicient to
protect human health and the
environment as they relate to the
management of potential spills of waste
that, as a result of this new exemption,
would not be manifested under RCRA as
previously required and would not be
subject to the requirements of Part 263,
The Agency reguested comuments on
whether or not the RURA requiremernts
in 40 CFR 263.30 and 263.31 should
continue to apply to any discharge of
hazardous waste during transportation
of hazardous waste on a public right-of-
way when the waste is transported
withina contiguous property without a
manifest. Sections 263.30 and 263,31
require that immediate action be taken
in the event of a discharge including
notifying local authorities and the
National Response Center and cleaning
up the discharge. Most of the
commenters believed that the alternate
authorities of CERCLA and DOT are
protective enough and that the pressure
of public awareness and corporate
liability concerning spills would help
ensure that spifls are prevented, and if
they ocour are comtained and cleaned up
quickly. However, the Agency also
received comments supporting the
suggested alternative approach of
regiiiring the “on-site” hauler Uusing a
public right-olway to follow 40 CFR
263.30 and 263.31. One commenter
cited that response times for cleanup
actions upder CERCLA do not promote
an expeditious cleanup and that DOT
regulations are inadeguate, DOT and
CERCLA reporting requirements would
apply to such releases, but those
aunthorities do not necessarily require an
actual cleanup of the release.

In revigwing the options and the
comments recefved, the Agency has
decided that the requirements found at
§5 263,30 and 263.31 will continue fo
apply to any discharpe of hazardous
waste on a public right-of-way even i #t
is not accompanied by a manifest and is
not subject to-the other transport
requirements found at 40 CFR part 262,

subparis Rand Cand 48 LFR part 263.
The Agency is contertied here not with
overall RCRA requirements 1o clean up
a'spillrsince RCRA does apply when
hazardous waste is disposed of or
discharged onto the ground, but with
the timeliness of response action needed
to contein and rermediate a spill which
will be enbanced by the clarity of
responsibility such references afford.

V. State Authority

Under RCRA section 3006, EPA may
authorize & Btate to administer and
enforce the RCRA hazardous waste
progras. See 40 CFR part 271, After
receiving authorization, the State
administers the program in fieu of the
Federal government, although EPA
retains enforcement authority under
RCRA sections 3008, 3013, and 7003,
Because the néw Federal requirements
i tewday's final rule are non-HSWA,
they are rof Federally enforceable inan
authorized State until the necessary
changes to a States’ autharization have
been approved by EPALT See RURA
section 3006, 42 11.5.C. 6926,

Under RCRA, authorized States are
required to review and, H necess:
modify their programs when |
promulgates Federal standards that are
more stringent or broader in scope than
existing Federal standards. This is
hecauss under RCRA section 3009,
States are barred from implementing
requiremuents that are less stringent than
the Federal program. See alse 40 CFR
27125,

In two respects, EPA considers
today's final rule 1o be more stringent
than current Federal requirements: {1}
the requirement that military
installations retrieve munitions fived
oil-range or keep a record of the event
{8 266.202{d)), and {2} the requirement
that military personnel responding o
immediate threats invelving military
msunitions maintain rewms of the
response {38 264.1(g)8]{(iv),

265 {1 116, and 270, l{c}{ JHIi.
Authorixed States must adopt these
reguirements as part of their State
programs and apply to EPA for approval
of their program revisions. Section
271.21 sets forth the procedures and
deadlines for State program revisions.

RCRA section 3008, however, allows
States 3o impose standards that are more

P Under section 30061 of BORA, enacted as part
of the Hazardouws and: Solid Waste Amerslments
{HSWA of 1954, new requirements imposed by
HEWA take effect inavthocized States af the same
time as they doe o onsuthorized States—as Jorg as
the new requirements are more stringent than the
previous requirements. BFA hnplesents these new
reguirerenis until the State is anthorized for them.
Finee today's proposal is not issued under FTEWA
authority, however, section 3006(g) does not come
ety play.
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stringent or more extensive {Le.,
broader} in scope than those in the
Federal program {see also 40 CEFR
2T Thas, for those Federal
changes that are less stringent, or reduce
the scope of the Federal program, States
are not reguired o modify their
programs, The less stringent portions of
today’s rule are the following: (1} the
manifest exemption for transport on
right-of -'wavs on contiguous properties
(5§ 262.2040), (2) the RCRA manifest
exemnption for the off-site shipment of
unused waste munitions from one
military installation o another

{8 266.203), and (3} the canditional
exemption for waste munitions storage
(8 266.2035).

The rest of the requirements in
today’s rule, in EPA's view, are neither
more nor less stringent than current
regulatory requirements; they ave either
reiterations or clarifications of the
existing EPA regulations or pelicies,

Although States are only required to
adopt requirements that are more
stringent, in recogrition of Congress’
intent in passing RCRA section 3004{y),
DODYs mission to provide for National
defense, and the Department’s nation-
wide presence, EPA strongly urges
States to adopt all sspects of today's
finat rule (including the clarifving as
well as less stringent sections) so as o
ensure clear, consistent guidelines for
handlers of waste military munitions,
State regulators, and the public. EPA
believes that the standards promulgated
today properly implement the goals of
RCRA section 3004{yv} to ensure the safe
and proper management of military
mugtitions, and add clarity regarding the
identification and management of
military munitions as hazardous wastes.
Therefore, EPA encourages States to
adopt these regulations as quickly as
their legisiative and regulatory
processes will allow.

V1. Administrative Requirements!
Compliance With Executive Order

A. Regulatory Impact Analysis Under
Executive Order 12866

Under Executive Urder No. 12866 {58
FR 51735 {October 4, 1983]1, the Agency
roust determine whether the regulatory
action is “significant” and therefore
subject o review by the Office of
Managemen! and Budget {OMB) and to
the requirements of the Executive Order,
which include assessing the cosis and
benefits anticipated as a result of the
propased regulatory action, The Order
defines “significant regulatory action”
as one that is Hkely to resultin a rule
that may: {1} have an annual effect on
the economy of $100 million or more or
adversely affect in a material way the

economy, & sector of the economy,
productivity, competition, jobs, the

- envirenment, public health or safety, or

State, local, or tribal governments or
communities; {2) create serfous
inconsistency or otherwise interfers
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlernents,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof: or {4} raise novel legal or pelicy
issues arising out of legal mandates, the
Presiddent’s priorities, or the principles
set forth in the Executive Order,

EPA has determined that today's final
rude is g significant rule under Executive
Order 12868 due to the nature of the
policy issues ratsed. EPA estimates that
today's rule resulis in national annuat
costs of $100.000 per vear, and rrational
annual savings of approximately
$1.280,000t0 32,200,000 per year, fora
net savings of 31,100,000 1o 2,100,800
per year. For more informationion the
cost impacts of today’s final rule, see the
Economic Impact Analysis of the Final
Munitions Rule which s part of the
docket for this rule.

L. Cost Analysis

Today's rule focuses on several
significant issues: {1} identification of
munitions as waste; {2) transportation of
muritions identified as wastes; (3}
emergency response actiens; and {4
storage standards for waste munitions.
In many instances, BPA bas concluded
that current Departroent of Defense
standards meet RCRA standards and
imposition of RORA standards would
result in regulations that are redundant.

Owver the next ten years, EPA
estimates that the proposed regutation
will result in annual costs of
approximately $100,000 per year to the
Department of Defense. The most
stgnificant costs are related 1o the peed
for permit modifications for treatment
and disposal facilities recelving off-site
wastes. However, today’s final noties
results in avoided costs on the order of
$1,200,000 1o $2,200.000 per year over
baseline. Baseline is based on an
analysis of current RCRA/CERCLA and
DOLY's current operations,

The principal sources of annual
savings include avoided costs for new
permits, contingency plans, manifests,
and retrofitted storage units,

EPA did not develop specific costs for
range closure and clean up {e.g., priorto
property transfer} under RCRA sections
7003, 3004 0u) or (vl 3008(h), CERCLA,
the Defense Environmental Restoration
Program, or Base Realignment and
Closure: Such costs are site-specific, and
ingevweral, the Agency assumed that
these costs would be similar under gach

authority or program. Furthermore,
these costs would not be velevant to
today's rule, since EPA s postponing
action ondefining how RURA applies to
closed ranges.

EPA also did not develap specifie
costs for other Federal agencies that may
be affected by this rulemaking: Coast
Guard, National Guard, DOE, NASA,
FBIL and RTAF. This rule would apply -
iri-the same manner as it does for the
Department of Defense and the refative
savings that would be realized by the
Military is similar to the savings that
would be realized by these pther
affected agencies.

Z. Benefits Analysis

EPA is Bnalizing the concept that
unused munitions generally do not
become hazardous waste subject to
regulation until they are removed from
storage for transporialion to a disposal
unit, This approach recognizes that
current DO storage regulations have
been successful in protecting human
health and the environment, and that
additional reguirements would be
redundant and disruptive. (See section
IV.B.1L{ of the proposed rile preamblel.
EPA 1y alzo exempling waste ovlitary
murstions from RCRA manifest and
other requirements when transported
because DOD standards provide
comnparable protection. The benefit of
foday’s rule is an annual cost savings of
approximately 31,200,000 1o 52,200,000,
due o avoided retrofits, permits,
contingency plans. and manifest costs.
B. Repulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 requires Federal agencies to
consider “small entities™ throughout the
regulatory process. Section 603 of the
RF A requires an indtial screening
analysis to by performed to determine
whether small entities will be adversely
affected by the regulatinn. If affected
small entitios are identified, regulatory
alternatives must be considered to
mmitigate the potentlal impacts. Sraall
entities as described in the Act are only
those “husinesses, organizations and
goverpmental jurisdictions subject o
regulation,”

EPA has determined that today's rule
will primarily affect Federal agencies,
such as the Department of Defonse, sand
therefore few, if any, small entities will
be adversely affected. Furthermore,
since today's final notice generally
provides savings over current
reqguirernents, EPA believes that any
small entities engaged in activity
covered by the rule will not he
adversely affected. Thereforg, IPA
provides the following vertification
under the Regulatory Flexibility Act, as
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amended by the Small Business
Regulatory Enforceinent Fairness Act,
Pursuant to the provision at 5 U.8.C.
£0&(b], I hereby certify that this rule will
noet have a significant economic impact
on # substantial number of small
entities,

C. Paperwork Reduction Act

The Paperwork Reduetion Act of
1980, 44 USC 3301 et seq.. authorizes
the Director of OMB 10 review certain
imformation collection requests by
Federal agencies. EPA has determined
that the record keeping arud reporting
requiremnents of this proposéd rule do
not constitute 3 'collection of
information” as defined i 44 USC
3502(4) because they apply (o Federal
entities {Le., DOD, BOE, Coast Guard,
and National Guard}, or for those
sections that apply to non-Federal
entities {e.g., emergency responsest they
do not impose new record Keeping or
reporting requirernents.

D, Unfunded Mandares

Title Il of the Unfunded Mandates
Reform Act of 1585 (UMBRA), P.L. 104~
4, establishes requirernents for Federal
agencies to assess the effects of their
regulatory actions an State, Tribal, and
loeal governments and the private
sector. Under section 202 of the UMERA,
EPA generally must prepare a written
statement, including a cost-benefi
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, loval,
and Tribal governmenis, in the
aggregaie, or to the private sector, of
$100 million or more in any one year,
When a written statement i3 needed for
ar EPA rule, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least eostly, most cost-effective, or least
burdensome alternative that achieves
the ohjectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law, Moreover, section 203
aliows EPA 1o adopt an altermative other
than the least costly, most cost-effective
or least burdensome alternative if the
Admindstrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect srmall
poverninents, including Tribal
governments, it roust have developed
under section 203 of the UMRA a small
government agency plan. The plan niust
provide for notifying potentially
affected small governmentis, giving them
meaningful and timely input in the
development of EPA regulatory

proposals with significant Federal
irtergovernmental mandates, and
informing, educating, and advising them
on comphiance with the regulatory
requirernents.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million oy more for State. local, and
Tribal governments, in the aggregate, or
the private sector in any one year. EPA
has estimated that the total potential
cost to State, local, and Tribal
governments would not excesd
approximately $200,000 per year over
ten years. Thus, today's rule is not
subject to the requirements of sections
202 and 205 of the UMRA,

VI Submission to Congress and the
General Accounting Office

Under S U.5.C. 8031 {a}{1HA) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1948, EPA
subrmitted a report containing this rule
and other required information to the
LLE, Senate, the 1.5, House of
Representatives and the Comptroller
General of the General Accounting
(ffice prior 1o publication of the rule in
teday’s Federal Register. This rule is
not a “'major rale’’ as defined by &
1L.5.C. 804(2), therefore, the effective
date of the rule is not affected.

List of Subjects
4 CFR Part 260

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardows waste, Reporting and
recordkeeping requirements,

40 CFR Part 281
Hazardous waste, Recycling,

Reporting and recordkeeping
requirements.

40 CFR Part 262

Emergency responses, Exports.
Hazardous materials transportation,
Hazardous waste, Imports. Labeling,
Packaging anid containers, Reporting
and recordkesping requirements.

40 CFR Part 263

Emergency responses, Hazardous
maierials wransportation, Hazardous
waste, Reporting and recordkeeping
requirements.

40 CFR Part 264

Adr pollution control, Emergency
respanses, Hazardous waste, Insurance,
Storage confainers, Reporting and
recordkeeping requirements, Security
measures, Surety bonds, Treatment and
disposal. :

40 CFR Part 265

Hrwvironmernital Protection, Al
pollution control, Emergency responses,
Hazardous waste, Insurance, Storage
containers, Reporting and recordkeeping
requirements, Security measures, Surety
bonds, Treatment and disposal.

43 CFR Part 266

Energy, Hazardous waste, Recyeling,
Reporting and recordkeeping
reqpiirements.

40 CFR Parc 270

Administrative practice and
procedure, Confidential business
information, Emergency responses,
Hazardous materials transportation,
Hazardous waste, Permit application
requiremerts, Permit modifications,
Heporting and recordkeeping
regquirernents,

Diated: February 3, 1997,

Carol M. Browner,
Administrator.

Forthe reasons set forth in the
preamble, 40 CFR Parts 280, 2461, 262,
263, 264, 265, 266, and 270 are
amended as follows:

PART 260--HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

1. The authority citation for Part 260
continues to read as follows:

Authority: 42 U150 6905, 69120, 6821~
G947, G830, 6934, 5335, 84376938, and
6974,

2. Secrion 260.10 is smended by
adding the following definitions. in
alphabetical order, to read as follows:

§260:10  Definitions.
* & & * *

Explasives gr munitions emergency
means a situation involving the
suspected or detested presence of
unexploded oednanee (X0, damaged
or deteriorated explosives or munitions,
an improvised explosive device JED},
ather potentially explosive material or
device, or other potentially harmfud
mitlitary chemical munitions or device,
that creates ait actual or potential
invninerd threat to human health,
including safety, or the environment,
including property, as determined by an
explosives or munitions emergency
response specialist. Such situations may
require immediate and expeditous
action by an explosives or muritions
smergency response specialist {o
control, mitigate, or eliminate the threat.

Explosives or munitions enrergency
response means all immediate response
activities by an explosives and
muntitions emergency response
specialist to control, mitigate, or
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eliminate the actual or potential threat
encountered during an explosives or
munitions emergency. An explosives or
MUNItions emergency response may
include in-place rerder-safe procedures,
treatment or destruction of the
explosives or murnitions and/or
transporting those items te another
location to be rendered safe, treated, or
destroyed, Any reasonable delay inn the
completion of an explosives or
munitions emergency response caused
by 8 necessary, unforeseen, or
uncontrolable circumstance will not
terminate the explosives or munitions
emergency. Explosives and munitions
CIMErEenCy reSponses Can ooour on
either public or private Tands and are
not Hmited 1o responses at RCRA
Facilities.

Explosives ur munitions emergency
response specialist means an individual
trained in chemical or conventional
murnitions er explosives handling,
transportation, render-safe procedures,
or destruction techniques. Explosives or
munitions emergency response
specialists include Deépartinent of
Defense (DOD) emergency explosive
ordnance dispesal (EQD), technical
escort ursit (TEW, and DOD-certified
civilian or comractor personnel; and
other Federal, State, or local
gaverpment, or civilian personned
similarly trained in explosives or
munitions emergency responses.

* ® * # &

Milirary munitions means all
ammunition products and components
produced or used by orfor the 115,
Department of Defense or the U5,
Armed Services for nattonal defense and
security, including military munitions
under the control of the Department of
Defense, the U5, Ceast Guard, the UL,
Department of Energy (DOE}, and
National (ruard personnel, The term
military munitions includes: confined
gaseous, Hguid, and solid propellants,
explosives, pyrotechnics, chemical and
riot control agents, smokes, and
incengliaries vused by DOD components,
ncluding bulk explosives and chemical
warfare sgents, chemical munitions,
rockets, guided and ballistic missiles,
bombs, warheads, mortar rounds,
artitfery ammunition, small arms
amimmnition, grenades, mines,
torpedoes, depth charges. cluster
munitions and dispensers, demalition
charges. and devices and components
thereof. Military munitions do mot
include wholly inert itemns. improvised
explosive devices, and nuclear
weapans, nuclear devices, and nuclear
components thereof, However, the term
does inciude non-nuclear components
of ruclear devices, managed under

DOE's nuclear weapons program after
all required sanitization operations
under the Atomic Energy Act of 1854,
as amended, have beencompleted,

PART 261-—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1, The authority citation for part 261
is revised to read as follows:

Aunthority: 42 1L.S.C. 6805, 691241}, 6921,
6922, 69241y}, and 6938,

2. Section 261.2 is amended by
removing the period at the end of
paragraph {aH2){H1) and adding a
semicolon followed by “ot”; and by
adding new paragraph (@) {2){Iv) to read
as follows;

§26%1.2 Definition of solid waste.

(ﬁ} #%

(i) * * *or

{iv) A militery munition identified as
# solid waste in 40 CFR 266.202,

¥ * e # %

PART 262--3TANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

1. The authority citation for part 262
is revised to read as Tollows;

Authority: 42 U.5.C. 8808, 6912, 6822~
6825, 6937, and 5938,

2. Section 262.10 is amiended by
adding, before the notes, new paragraph
{i} to read as follows:

8262.10 Purpose, scope, and applicability.
*® & * ¥ *

{8} Persons responding to an
explosives or munitions emergency in
aeeordanes with 40 CFR
2641 (g} (B D or (v} ar
2E5. 1 (ITHHD) or (19}, and
270. U)MDY or {ii1) are not required
to comply with the standards of this
part.

3. Section 262.20 is amended by
adding new paragraph ) to read as
foltows:

E3 E3

§262.20 General reguirements,

{f} The reguirements of this subpart
and § 262.32{b} do not apply to the
transport of hazardous wastes on a
public ar private right-of-way within or
atong the border of contiguous property
under the control of the same person,
even if such contiguous property iy
divided by a public or private right-of-
way, Notwithstanding 40 CFR 263. 10{a),
the generator or fransporter must
comply with ihe reguirements for
transporters set forth in 40-CFR 263.30

and 263.31 in the event of a discharge
of hazrardous waste on a public or
private right-ol-way.

PART 263—STANDARDS APPLICABLE
TOTRANSPORTERS OF HAZARDOUS
WASTE

1. The authority citation for part 263
is revised to read as follows:

Autbority: 42 US.C 8806, 8912, 6922~
G925, 8937 and BU3K.

2. Section 263,10 is amended by
adding mew paragraphs {¢} and if} o
read as follows:

§263.10 Scope.
¥ » * * #F

{e} The regulations in this part do not
apply to transportation during an
explosives or muwiritions emergency
respoise, conducted in accordance with
40 CFR 264.1 (g (810 or {iv) or
265, Ho {11 or liv), and
270 e B D) or {i11),

{fy Section 266,203 of this chapter
identifies how the requirements of this
part apply to military munitions
classified as solid waste under 40 CFR
266.202,

PARY 264---5TANDARDS FOR
OWHNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

1. The authority citation for part 284
continues to read as follows:

Authority: 42 US.C. 6045, 6812{1, 6924,
and BYE5.

Z. Section 264.1 is amended by
adding new paragraphs (g8},
{2} {8hiv), and ) to read as follows:

§264.1 Purpose, scope and applicability.
F k. # & #»

\75’ L

{3} # ¥ Ak

I3 An tmmediate threat to human
health, public safety, property, or the
environment, from the known or
suspecied presence of military
muritions, other explosive material, or
an explosive device, as determined by
an explosive or munitions emergency
response specialist as defined i 40 CFR
260.10.

{iv} In the case of an explosives or
munitions emergency response, ifa
Federal, State, Tribal or local official
acting within the scope of his or her
oificial responsibilities, or an explosives
GrIMUNIHONS emergency response
specialist, determines that immediate
rernoval of the material or waste is
necessary to protect human health or
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the environment, that official or
specialist may authorize the removal of
the material or waste by transporters
whao do not have EPA identification
numbers and without the preparation of
a manifest. In the case of emergencies
invelving military munitions, the
responiding military emergoncy response
specialist’'s organizational unit must
retain records for three years identifying
the dates of the response, the
responsible persons responding, the
wype and description of material
addressed, and its disposition,
#* #* &* E 3 ®

{i} Section 266,205 of this chapter
idemtifies when the requirements of this
part apply tothe storage of military
munitions classified as solid waste
under §268.202 of this chapter. The
treatment and disposal of hazardous
waste military munitions are subject to
the applicable permitting, procedural,
and technical starsdards in 40 CFR parts
280 through 270,

3. Section 264.79 is revised to read as
fallows:

§264.70 Applicability.

The regulations in this subpart.apply
te owners and operators of hoth on-site
and olf-site facilities, except as §264.1
provides atherwise, Sections 264.71,
264.72, and 264.76 do not apply 1o
owners and operators of on-site facilities
that do not receive any hazardous wasts
fram off-site sources, and to owners and
operatars of off-site facilities with
respect to waste military runitions
exempted from manifest requirements
under 44 CFR-266.203{a). Section
264.73(b} only applies to permitiess
who {reat, store, or dispose of hazardous
wastes on-site where such wasles were
generated.

4. Part 264 is amended by adding new
subipart EE, consisting of §8 264.1200
through 264.1202, o read as follows:

Subpart EE—Hazardous Waste
Munitions and Explosives Storage

See. -

264.1200  Applicability.

264.1201  Design and operating stardards,
264.1202  Closure and post-closure care.

§264.1200 Applicabifity,
The reqguirements of this subpart
apply to owners or operators who store
muanitions and explosive hazardous
wastes, except as §264.1 provides
otherwise, (INODTE: Depending on
explosive hazards, hazardous waste
munitions and explosives may also be
maraged in other types of storage units,
including containment buildings (40
CFR part 264, subpart DDJ, ‘idﬂk‘; {40
CFR part 284, subpart [}, or containers
{40 CFR part 264, subpart I} See 40 CFR

266.208 for storage of waste military
munitions).

§264.920% Design ang operating
standards,

fa) Hazardous waste munitions and
explosives starage units must be
designied and operated with
containment systems, controls, and
monitoring, that:

{1} Minimize the potential for
detonation or other means of release of
hazardous waste, hazardous
constituents, hazardous decomposition
products, or contaminated run-aff,
the soil, ground water, surface water,
and atmosphere;

{2) Provide a primary barrier, which
may be a container (including a sheil) or
tank, designed to contain the hazardous
waste;

{3} Far wastes stored sutdoors,
provide that e waste and containers
will not be in standing precipitation;

{4} For liquid wastes, provide a
secondary containment systers thar
assures that any réleased Houids are
contained and promptly detected and
rerpoved from the waste area, or vapor
detection system that assures that any
released lguids or vapors are prompily
detected and an appropriate response
taken fe.g., additional containment,
such as overpacking, or removal from
the waste area}; and

{5} Provide monitoring and mspectmn
procedures that assure the controls and
containment systems are working as
designed and that releases that may
adversely impact human health orthe
environmuent are not escaping from the
unit,

by Hazardbus waste munitions and
explosives stored under this subpart
may be stored in one of the following:

{1} Farth-covered magazines. Earth-
covered magazines must be:

{1} Constracted of waterproofed,
reinforced concrete or structural steel
archies, with steel doors that are kept
closed when not being accessed;

{i1} Designed and constructed:

{A} To be of suffictent strength and
thickness to support the weight of any
explosives or munitions stered and any
equipment used in the unit;

(B} To provide working space for
personge] and egudpment in the uniy
and

(Ch To withstand movement activities
that ocour in the unit; and

(i) Located and designed, with walls
and earthen covers that direct an
explosion in the unit in a safe divection,
50 as to minimize the propagation of an
explosion to adjacert units and
mindmize other effects of any explosion.

{2} Above-groumd magazines. Above.
ground magazines must be located and

designed so as 1o mindmize the
propagation of an explosion to adja{*em
units and to mindmize other effects of
any explosion.

{3} Dutdoor or open storage areas,
CQutdoos or open storage areas must be
lacated and designed so as to minimize
the propagation of an explosion to
adiacerd units and to minimize other
effects of any explosion.

fc} Hazardous waste munitions and
explosives must be stored in accordance
with a Standard Operating Procadure
specifying provedures to ensure safety,
security, and environmental protection.
¥ these procedures serve the same
purpose as the security and inspection
requirements of 40 CFR 264.14. the
preparedness and prevention
procedures of 40 CFR part 264, subpart
C, and the contingency plan and
emergency procedures requirements of
40 CFR prart 284, subpart D, then these
procedures will be used to fulfill those
requirements.

{d} Hazardous waste murnitions and
explosives must be packaged to ensure
safety in handling and storage.

{e} Hazardous waste munitions and
explosives must be invenioried af least
annualiy.

{1} Hazardous waste munitions and
explosives and their storage units must
be inspected and monitored as
NRCESSArY to ensure explosives safety
and to ensure that there 1s no migration
of eantaminants out of the unlt,

§254.1202 Closure and post-ciosure care.

{a} At clasure of a magazine or unit
which stored hazardous waste under
this subpart, the owner or operator must
reraove of decortaminate all waste
residues, contaminated containment
system components, contaminated
subsoils, and structures and equipraient
contamninated with waste, and manage
them as hazardous waste unless
§261.3{d} of this chapter applies. The
closure plan, closure activities, cost
estimates for closure, and financial
responsibility for magazines or units
must meet all of the requirements
specified in subparis G and Hof this
part, except that the gowner or operator
miay defer closure of the unit aslong as
i remaing in service as a munitions or
explosives magazine or storage unit.

F by I, after removing or
decontaminating all residues and
making all reasonable efforts to effect
removal or decontamination of
contaminated components, subsoils,
structures, and equipment gs required in
paragraph {2} of this section, the owner
or eperator finds that not all
contaminated subsoils can be
practicably removed or decontaminated,
he or she must close the Tacility and
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performu post-closure care in accordanoe
with the closure and post-ciosurs
requirerients that apply to landfills
(§264.310).

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
BISPFOSAL FACILITIES

L. The authority citation for Part 265
cottinues o read as follows:

Aunthority: 42 U.8.C. 6905, 6906, 6812,
6022, 6923, 6824, B3, H935, 6936 and BY3T,
urtfess otherwise noted.

Z, Section 265.1 is amended by
a(jid.ing new paragraphs {c}{1IEHD),
{113 v), and {1} o read as follows:

§385.1 Purpose, scope, and applicability.
% # # * #

(Q} * % &

{1 An imumediate threat to human
health, public safety, property, or the
ervvironment, from the known or
suspected presence of military
munitions, other explosive material, or
an explosive device, as determined by
an explosive or munitions emergency
resporse specialist as defined in 40 CFR
260.10.

#* # ® Ed #

{iv) In the case of an explosives or
munitions smergency response, if a
Federal, State, Tribal or local official
acting within the scope of his or her
official responsibilities, or ar explosives
or munitions emergeney response
speciadist, determines that immediate
resmpval of the material or waste is
necessary to protect human health or
the envirenment, that official or
specialist may authorize the removal of
the materizl or waste by transporters
who do not have EPA fdentification
numbers and without the preparation of
a manifest, In the case of emergencies
invelving military munitions, the
responding military emergency response
specialist’'s organizational unit noest
retain records for three years identifying
the dates of the response, the
responsihble persons responding, the
type and description of material
addressed, and its disposition.
k3 # & * B

{fy Section 266,205 of this chapter
identifies when the requirernents of this
part apply to the storage of military
munitions classified as solid waste
under §266.202 of this chapter. The
trentrnent and dispasal of hazacdous
waste military munitions are suliject (o
the applicable permitting, procedural,
and techrical standards in 40 CFR parts
260 through 270,

3. Section 265.70 is revised to reatd as
follows:

§265.70 Applcability.

The regulations in this subpart apply
to owners and opérators of both on-site
and off-site favilities, except as § 285.1
provides otherwise, Sections 265.71,
265.72, and 265.76 do not apply to
owners and operators of en-site facilities
that do not receive any hazardous waste
from off-site sources, and to owners and
operators of off-site facilities with
respect to waste military munitions
exempied from rmanifest requirerments
under § 266.203{a} of this chapter.

4. Part 265 is amended by adding new
subpart EE, consisting of §88285.1200
through 265.1202, {0 read a3 {ollows;

Subpart EE—Hazardous Waste
Munitions and Explosives Storage

See,

2651200 Applicability.

2651201 Design and opersting starclards,
265.1202  Closure and post-closure carg.

§265,1200 Applicability,

The requirements of this subpart
apply to owners or operators who store
muunttions and explosive hazardous
wastes, except as §265.1 provides
stherwise. (NOTE: Depending on
explosive hazards, hazardous waste
munitigns and explosives may also be
managed in ather types of storage Units,
including containment buildings (40
CFR part 265, subpart DB}, tanks (40
CFR part 265, subpart [}, or containers
48 CPR part 26853, subpart [} See 40 CFR
266.208 for storage of waste military
munitions).

§265.1201 Design and operating
standards.

{a} Hazardous waste munitions and
explosives storage units must be
destgried and operated with
containment systems, controls, and
monitoring, that:

{1} Minimize the porential for
detonation or other means of release of
hazardous waste, hazardous
constituents, hazardous decomposition
pradugts, or contaminated run-off, to
the soil, ground water, surface water,
aned atmosphere,

(2} Provide & primary bacrier, which
may be a cortainer (ncluding a shell} or
tartk, designed i contain the hazardous
wanle,

{3 For wastes stored cutdpors,
provide that the waste and containers
will not be iy standing precipitation;

{4} For liquid wastes, provide a
secondary containment system that
assures that any released Houwlds are
contained and promptly detected and
removed from the waste area, or vapor

detection systewr that assures that any
refeased Houids or vapors are promptly
detected and an appropriate résponse
taken {e.g., additional contairunent,
such as overpacking. or removal from
the waste area}: and

{5} Provide monitoring and inspection
procedures that assure the controls and
containment systevas are working as
designed and that releases that may
adversely impact human health or the
environment are not escaping from the
unit.

b Hazardous waste munitions and
explosives stored under this subpart
may be stored in vne of the following:

{1} Earth-covered magazings. Farth-
coversd magazines must be:

{1} Constructed of waterproofed.
reinforced concrete or struetural steel
archps, with steel doors that are kept
closed when not belng accessed:

(if} Designed and constructed:

(A To be of sufficient strength and
thickness to support the weight of any
explosives or munitions stored and any
equipment used in the uniy;

{B}) To provide working space for
persannel and eguipment in the uni
and

{C) To withstand movemert activities
that sceur in the unit; and

(it} Located and designed, with walls
ard earthen covers that direct an
explosion in the unit in a safe direction,
50-@5 o minimize the propagation of an
explasion to adjacent units and to
minimize other effects of anyv explosion.

{2y Above-ground magazines. Above-
ground mapazines must be located and
designed so as to minimize the
propagation of an explosion to adjscent
units and o minimize other effects of
any explusion.

{3} OCutdoor ar open storage areas.
Outdoor or open starage aress st be
lorated and designed so as to minimize
the propagation of an expiosion te
adjacent units and te minimize other
effects of any explosion.

fe} Hazardous waste miunitions and
explosives must be stored in accordance
with & Standard Operating Procedure
specifying procedures to ensure safety,
security, and environmental profection
i these procedures serve the same
purpose as the security and inspection
requiremens of 40 CFR 265.14, the
preparedness and prevention
procedures of 40 CFR part 266, subpart
{, and the contingency plan and
cimnergency procedures requirements of
46 CFR part 265, subpart I, then these
procedares will be used to fulfill those
requirements,

() Hazardous waste munitions and
explosives must be packaged to ensure
safety in handling and storage.
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{e} Hazardous waste munitions and
explosives must be invertoried at least
annuatly.

{f} Hazardous waste munitions and
explosives and their storage units must
be inspected and monitored as
necessary o ensure explosives safety
ard to ensure that there is no migration
of contaminants out of the unit,

§265.1202  Closure and post-closure care,

{a) At closure of a magazine oy unit
which stored hazardous waste under
this subpart, the owner or operaior must
remave or decontaminate all waste
residues, contaminated containment
system components, contaminated
subsoils, and structures and equipment
corntaminated with waste, and manage
them as hazardous wasie unless
§ 261,3d} of this chapier applies. The
clesure plan, closure activities, cost
estirmates for closure, and financial
responsibility for magszines or units
must meet all of the regquirements
specified in subparts G and H of this
part, except that the owner or aperator
may defer closure of the unit as long as
it remains in service as a munitions or
explosives magazine or storage unit,

) If, after removing or
decontaminating all residues and
making all reasonable efforts ta effect
remmoval or decontamination of
contaminated components, subsoils,
structures, and equipment as required in
paragraph () of this section, the owner
or operator finds that not ail
contaminated subsoils can be
practicably removed or decontaminated,
he or she must close the facility and
perform post-closure care in accordance
with the clesure and post-closure
requirements that apply to-landfills (40
CFR 264.310).

PART 266--8TANDARDS FOR THE
MANAGEMENT OF SRECIFIC
HAZARDOUS WASTESD AND SPECIFIC
TYPES OF HAZARDOUES WASTE
MANAGEMENT FACILITIES

1. The authority citation for Part 266
cortinues to read as follows:

Authority: 42 US.C. 8905, 8912{a). 6924,
arned B934,

2, Part 266 is amended by reserving
subparts | through L and adding naw
subpart M to read as follows:

Subparts i-L {(Reserved)}

Subpart M--Military Munitions

Sec.
266.200  Applicability.
266,201 Definitions.

266.202  Definition of selid waste,

266,203 Standards applicable to the
tramsportation of solid waste military
Tt IGS.

266204  Standards applicable to emergency
FESPONSES.

266.205 Standards applicable to the stovage
of solid waste military monitions.

266,206  Standards applivable to the
sreatmyent and disposal of waste military
minitions.

Subpart M——§ilitary Munitions

£2686.208 Applicahility.

{a) The regulations in this subpart
identify when military munitions
become a solid waste, and, if these
wastes are also hazardous under this
subpart or 40 CFR part 261, the
management standards that apply to
these wastes.

{b) Unless otherwise specified in this
subpart, all applicable requirements in
4 CPR parts 260 through 270 apply to
waste military munitions,

§266.201 Definitions.

In addition to the definitions in 40
CFR 260.10, the following definitions
apply to this subpart:

Active range means a military range
that is currently in service and is being
regularly used for range activities,

Chemical agents and munitions are
delined as in 30 U.5.C. section
1521 {11

Director is as defined in 40 CFR 270.2.

Explosives or munitions emergency
response specialistis as defined in 40
CFR 260,10

Explosives or munitions emergensy s
as defined in 40 CFR 26010,

Explosives or munitions emergency

rezpornise is as defined in 40 CFR 260,10

Inactive ranige means a military range
that is not currently being used, but that
iz still under military control and
considered by the military to be s
petential range area, and that has not
heen put 1o a new use that is
incompatible with ranige activities.

Military means the Departiment of
Deferse (DOD, the Armed Sevvices,
Coast Guard, National Guard,
Departrnent of Ensrgy (DOE}, orother
parties under contract or acting as an
agent for the foregoing, who handle
military munitions.

Military munitions 15 as deflined in 40
CFR 260.10.

Mikitary range means designated land
and water areas set aside, managed, and
used 10 conduct research on, develop.,
test, and evaluate military munitions
and explosives, other ordnance, or
weapon systems, of fo train military
personnel in theiruse and handling,
Ranges include firing lines and
positions, maneuver areas, firing lanes,

test pads, detonation pads, impact areas.

and buffer zones with restricted acness
and exclusionary areas.

Unexploded ordnanece {UX0) mewns
military munitions that have been
primed, fused, armed, or otherwise
prepared for action. and have been fired,
dropped, launched, projected, or placed
in such a mannoer as to constitule &
hazard to operations, instatiation,
personnel, or material and remain
unexploded either by malfunction,
design, or any other causs.

§266.202 Definition of solid waste.

{a) A military munition is nota solid
waste whert

{13 Used for its intended purpose,
including:

(i} Use in training military personmsl
or explosives and munitions emergency
response specialists {including training
in proper destruction of unused
propellant or other munitions), or

(3%} Use in research, development,
testing, and evaluation of military
munitions, weapons, or weapon
FYSIemis, of

{iii} Recovery, collection, and on-
range destruction of unexploded
ordnance ard munitions fragments
during range clearance activities at
active or inactive tanges. However, “use
for intended purpose” dees not include
the on-range disposal or burial of
unexplioded ordnance and contaminants
when the burial is not 8 result of
product use.

{2} An unused munition, or
componernt thereof, 18 being repaired,
reused, recycled, reclaimed,
disassembled. reconfigured, or
atherwise subjected to materials
recovery activities, unless such
activities involve use constituting
dispoesal as defined in 40 CFR
261.2{c}1}, or burning for energy
recovery as defined in 40 CFR
261.2L{0)(2).

b} An unused military munition is a
solid waste whern any of the fellowling
QECUTS;

{1} The munition is abandoned by
being disposed of, bumed. detonated
{except.during intended use as specified
in paragraph (e} of this section),
incinerated, or treated prior to disposal;
or

{2} The munition is removed from
storage in a military magazine or other
storage ares for the purpose of being
disposed of, burned, or incineraied, or
treaied prior to disposal, or

{3} The murition is deteriorated or
damaged {e.g.. the integrity of the
munition is compromised by eracks,
Ieaks, or other damage} to the point that
it canmnot be pul into serviceable
condition, and cannot reasonably be
recycled or used for other purposes; or
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{4} The munition has been declaved &
solid waste by an authorized military
official.

{c} A used or fived military munition
is 2 selid waste:

{1} When transported off range or
from the site of use, where the site of
use is not & range, for the purposes of
storage; reclamation, freatinent,
disposal, or treatment prior to disposal;
or

{2} If recovered, callected, and then
disposed of by burial. or landfilling
either on or off a range.

{d) For purposes of RCRA section
1B04(27}, a used or fired military
e o is a solid waste, and,
therefore, is potentially subject to RCRA
corrective action authorities under
sections 3004{u) and {v}, and 3008{h}, or
imiminent and substantial endangerment
authorities under section 7003, if the
munition fands off-range and is not
prompily rendered safe and/or
retrieved, Any imminent and substartial
threats associated with any remaining
material must be addressed. If remedial
action is infeasible, the operator of the
range must maintain s recard of the
event for as long as any threal remains.
The record must include the type of
munition amd 18 location o the extent
the location is known}.

§266.203 Starulards appticable to the
transportation of solid waste military
munitions.

{a} Criteria for hazardous waste
regulation of waste non-chemical
military munitions in transportation. (1)
Waste military munitions that are being
transporied and that exhibit & hazardous
waste characteristio or are listed as
hazardous waste under 40 CFR part 261,
are listed or identiffed as a hazardous
waste (and thus are subject to regulation
under 40 CFR parts 268 through 270},
urtless all the following conditions are
met:

{1} The wasre military munitions are
not chemical agents or chemical
munitions;

(ii) The waste military munitions
must be transported in accordance with
the Department of Defense shipping
controls applicable to the transport of
military munitions;

{iif) The waste military raundtions
musst-he transported from a military
owned or eperated installation toa
military owned or operated treatment,
storage, or disposal facility; and

{iv) The transporter of the waste must
provide aral notice to the Director
within 24 hours from the time the
transporter becomes aware of any loss or
theft of the waste military munitions, or
any failure to meet a condition of
paragraph (@){1} of this section that may

endanger health or the environment, In
addition, & written submission
describing the circumstances shall be
provided within § days from the time
the transporter becomes aware of any
loss or theftof the waste military
munitions or any failure to meet a
condition of paragraph (8) (1) of thig
section,

{2) If any waste military mumitions
shipped under paragraph {8}{1] of this
section gre not received by the receiving
facility within 45 days of the day the
waste was shipped, the ownser or
operator of the receiving facility wust
report this non-receipt to the Director
within 5 days.

{3} The exemption in-paragraph {a}{1}
of this section from regulation as
hazardous waste shall apply only to the
transportation of non-chemical waste
military munitions, It does not affect the
regulatory status of waste military
munitions as hazardous wastes with
regard to storage, treatment or disposal.

{4) The conditional exemption in
paragraph {a}{1} of this section spplies
only sa long as all of the conditions in
paragraph {a}{1} of this section are met.

(b} Reinstatement of exemption. i any
waste mititary munition loses its
exemption under paragraph {a}{1) of this
section. anapplication may be filed
with the Director for reinstatemnent of
the exemiption from hazardous waste
transportation regulation with respect to
such munition as scon as the munition
is returned to compliance with the
conditions.of paragraph (a}(1} of this
section. I the Rirector finds that
reinstaternent of the exemption is
appropriate based on factors such as the
transporter’'s provision of a satisfactory
explanation of the circumstances of the
violation, or a demonstration that the
viclations are not likely to recur, the
Director may reinstate the exemption
under paragraph {a}{1} of this section. If
the Birector does not take action on the
reinstatement application within 60
davs after receipt of the application,
then reinstatement shall be desmed
granted, retroactive to the date of the
application. However, the Director may
terminate a conditional exemption
reinstated by default in the preceding
senterwe if the Divector finds that
reinstatement is inappropriate based on
factors such as the transporter’s fatlure
to provide a satisfactory explanation of
the circwrnstances of the viclation, or
failure o dernonstrate that the
vielations are not lkely to recur. in
reinstating the exemption under
parsgraph (&) {1) of this section, the
Director may specify additional
conditions as are necessary (o ensure
and dovument proper transportation to

profect human health and the
envirenmnent.

{c} Amendments to DOD shipping
controfs. The Department of Defense
shipping controls applicable 1o the
transport of military munitions
referenced in paragraph {a}{1}{i) of this
section are Government Bill of Lading
(GBL) {GSA Standard Foom 1308),
requisition tracking form DD Form 1348,
the Signature and Talley Record (DD
Farm 1907}, Special Instructions for
Muotor Vehicle Drivers (DD Form 836),
ang the Mator Vehicle Inspection
Report (DD Form 626} in effect on
November 8, 1995, except as provided
in the following sentence. Any
amendments o the Department of
Diefense shipping controls shall become
effective for purposes of paragraph (3){1)
of this section on the date the
Departinent of Defernse publishes notice
in the Federal Register that the shipping
controds referenced in paragraph
{al{1H{i1) of this section have been
amended.

§286.204 Standards applicable to
SMErgencY FRSpONSEs,

Explosives and munitions
emergencies involving military
mugnitions or explosives are sublect to
48 CFR 262,100}, 263.10(e), 264.1(g){(8),
265 HoH{11), and 270133, or
alternatively to 40 CFR 27061,

§266.205% Standards applicable to the
storage of solid waste military munitions,

{a} Crirerfa for bazardous waste
regulation of waste non-chemical
military sunitions in storage. (1) Waste
military munitions in storage thay
exhibit a hazardous waste characteristic
or are lsted as hazardous waste under
40.CFR Part 281, are listed or identified
as a hazardous waste {and thus are
subject to regulation under 40 CFR Parts
260 through 279}, unless all the
following conditions are met:

{1} The waste militery munitions are
w0t chemical agents or chemical
munitions.

{ti) The waste milisary munitions
st be-subject to the jurisdiction of the
Department of Defense Explosives
Safety Board (DDESB}.

{iti) The waste military munitions
must be stored in accordance with the
DIXESB stopage standards applicableto
waste military munitions.

{iv} Within 80 days of August 12,
1997 or within 90 days of when a
storage unit is first used o store waste
military munitions, whichever is latey,
the cwner or operator must nofify the
Director of the location of any waste
storage unif used to store waste military
munitions for which the conditional
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exemption in paragraph faj{l} is
claimed.

{v} The owner or operator st
provide aral notice to the Director
within 24 hours from the time the
owner or operator becomes aware of any
toss or theft of the waste military
munitions, or any filure to mest a
condition of paragraph {a}{1} that may
endanger health er the envirenment. In
addition, a written submission
describing the circumstances shall be
provided within § days from the tme
the ewner or operator becomes sware of
any nss or thell of the waste mitlitary
munitions or any fallure to meet a
condition of paragraph (a)(1} of this
sectinn.

fvi} The owner or pperator must
inventory the waste military munitions
at least armually, must inspect the waste
military musitions at least quarterly for
compliance with the condilions of
paragraphs fa}{1} of this section, ang
st maintain records of the Bodings of
these inventories and Inspections for at
least three years,

fvii} Access to the stored waste
military munitions wust be limited o
appropriately trained and authorized
personnel.

{2} The conditional exemption in
paragraph (2)(1) of this section from
regulation as hazardous waste shall
apply enly to the storage of non-
chemical waste military munitions. It
does not affect the regulatory status of
waste military munitions as hazardous
wastes with regard to transportation,
treatmerd or disposal.

{3) The conditional exemption in
paragraph {8){1} of this section applies
orldy so long as all of the conditions in
paragraph {af{1} of this section are met,

(b} Notice of termination of waste
storage. The-owner or operater must
nekify the Director when a storage unit
identified in paragraph {a{1Hiv) of this
section will no lenger be used 10 store
svaste military munitions.

{ch Reinstatement of conditional
exemption. If any waste military
musition foses its conditonal
esemption under paragraph {(a}{1} of this
section, an application may be filed
with the Director for reinstatement of
the conditional exemption from
hazardous wasle storage regulation with
respect to such munition as soomn as the
munition is returned to cmmp}ianu
with the canditions of paragraph {a}{1}
of this section. If the Director finds that
reinstaterent of the cenditional
exemption is appropriate based on
factors such as the owner's or operator’s
provision of a satisfactory explanation
of the circumstances of the violation, or
a demonstration that the vivlations are
net kely to recur, the Director may

reinstate the conditional exemption
under paragraph {a}{1) of this section.
the Director does not take action on the
reinstatement apphication within B¢
days after receipt of the application,
then reinstaternent shall be deemed
granted, retroactive to the date of tha
application. However, the Director may
terminate g conditional exemption
reinstated by default in the preceding
sentence if he/she finds that
reinstatement is inappropriate based on
factors such as the owner's or operator's
fatlure to provide a satisfactory
sxplanation of the clrcumstances of the
viclation, or failure to demonstrate that
the violations are not likely to recur. In
reinstating the conditional exernption
unler paragrapts (@) {1} of this section,
the Director may specify additional
conditions as are necessary to ensure
and docurnent proper storage 1o protect
human health and the environmens.

{d} Waste chernical munitions, (1}
Waste military munitions that are
chemical agents or chemical munitions
arud that exhibit a havardous waste
characteristic or are listed as harardous
waste under 40 CFR Part 261, are Hsted
or identified as a harardous waste and
shall be subject to the applicable
regulatory reguirements of RCRA
subtitle C.

{2} Waste military munitions that dre
chemical agents or chemical myunitions
and that exhibit a hazardous waste
characteristic or are Hsted as hazardous

waste under 40 CFR Part 2681, are net
subject to the storage prohibition in
RCRA section 30044} codified at 40
CFR 268.50,

{e} Amendments to DDESE storage
standards. The DDESE storage standards
applicable 1o waste military munitions,
referenced in paragraph {(a}{1}{ii) of this
section, are DO 6055 9-8TD {"DOD
Ammunition and Explosive Safety
Standards”), in effect on November §,
1995, except as provided in the
following sentence, Any amendments 1o
the DDESE storage standards shatl
become effective for purposes of
paragraph (a)(1} of this section on the
date the Departmeant of Defense
publishes notice in the Federal Register
that the DDESH standards referenced in
paragraph {a){1] of this section have
been arended,

§266.206 Standards applicable to the
treatment and disposal of waste military
munitions.

The treatment and disposal of
hazardous waste military munitions are
subject to the applicable permitting,
procedural, and technical standards in
443 CFR Parts 260 through 270,

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDCOUS WASTE PERMIT
PROGRAM

1. The authority citation for Part 270
continues (o rexd as follows:

Authority: 42 US.C. 8805, 6912, 6924,
§925, 6927, 64938, and 8974,

2. Section 270.1 is amended by
adding new paragraphs ({310} and
{3111} to read as fallows:

52701 Purpose and scope of these
regulations.
B4 # # £ w

} * A %

{g‘, # # %

(ﬁ & % #

{0 An immediate threat to human
health, public safety, property, or the
erwvirohment from the known or
suspected presence of niditary
munitions, other explosive material, or
an explosive device, as determined by
an explosive or munitions emergency
response specialist as defined in 40 CFR
260,19,

* k4 # & *

{811} In the case of emergency
responses involving military munitions,
the responding mililary emergency
response specialist's organizational unit
must retain records for thres years
identifying the dates of the response, the
responsible persons responding, the
{ype and description of materigl
addressed, and its disposition.

*® =1 %= & #*

3. Section 270.42 s amended by
redesignating paragraph {h} as (i) and
adding & new paragraph (k) ta read as
follows:

§270.42 Permit modification at the request
of thi permittes.

{h) Military hazardous waste
munitions treatment ard disposal. The
permittee is authorized to continue to
aceept waste military munitions
notwithstanding any permit conditions
barring the permnittes from accepting off
site wastes, if:

{1} The facility was in existence asa
hazardous waste facility, and the facility
was already permitied to handle the
waste military munitions, on the date
when the waste military munitions
became subject to hazardous waste
regulatory requirements;

{2} On or beforethe date when the
waste military munitions become
subject to hazardous waste regulatory
requirements, the permittee submits &
Class } modification request to remove
or amend the permit provision
restricting the receipt of off-site waste
munitions; and
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3) The permittes submits 2 complete
Class 2 modification reguest within 180
days of the date when the waste military
munitions became subject te hazardous
waste regulatory requirements.

#* * & * *
R Do, 973218 Filed 2-11-87; 8:45 am}
BILLING CODE 5580-50-P
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